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Court of Appeals of the District of Columbia 


No. 6228. 

I 

Henry I. Quinn et al., Appellants 

vs. 

Commercial National Bank, a Corporation] et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 49168. j 

Henry I. Quinn and Joseph Button, Receivers of the 
Provident Relief Association, a Corporation, Plaintiffs, 

vs. I 

i 

Commercial National Bank, a Corporation; Richard M. 
Parker, Richard M. Parker, Trustee; Jo1h|l N. Arm¬ 
strong, John N. Armstrong, Trustee; John Brosnan, Jr., 
Eunice V. Avery, R. Golden Donaldson, Hayden John¬ 
son, William H. Holloway, L. Whiting Estes, defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, thO following 
papers were filed and proceedings had, in the above- 
entitled cause, to wit: 
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1 Bill of Complaint . 

Filed December 11, 1928. 

In the Supreme Court of the District of Columbia. 

Equity. No. 49168. 

Henry I. Quinn and Joseph Button, Receivers of the 
Provident Relief Association, a Corporation, Plaintiffs, 

vs. 

Commercial National Bank, a Corporation; Richard M. 
Parker, Richard M. Parker, Trustee; John N. Arm¬ 
strong, John N. Armstrong, Trustee; John Brosnan, Jr., 
Eunice V. Avery, R. Golden Donaldson, Hayden John¬ 
son, William H. Holloway, L. Whiting Estes, Defendants. 

To the Supreme Court of the District of Columbia, Holding 
an Equity Court: 

The plaintiffs, Henry I. Quinn and Joseph Button, were 
duly appointed receivers of the Provident Relief Associa¬ 
tion, a corporation incorporated under and by virtue of the 
laws of the District of Columbia, and have qualified under 
a decree of the Court so appointing them, have been au¬ 
thorized and directed by the Court to institute this proceed¬ 
ing, and they file this suit under said authority so given 
them, and as such receivers of the Court. 

1. Henry I. Quinn is a citizen of the United States and a 
resident of the District of Columbia. 

Joseph Button is a citizen of the United States and a 
resident of the State of Virginia. 

2. The defendant, the Commercial National Bank 

2 is a corporation, duly incorporated and doing a gen¬ 
eral banking business at its banking house located in 

the District of Columbia, and is sued in its own right as a 
corporation. 

The defendants, Richard M. Parker and John N. Arm¬ 
strong are citizens of the United States and residents of 
the District of Columbia. And are sued in their individual 
rights and as trustees under a certain deed in trust, dated 
on or about February 16, 1920, and a certain deed in fee, 
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dated on or about April 5th, 1920, all as will morp particu¬ 
larly hereinafter appear. 

The defendants John Brosnan Jr., and Eunice V. Avery 
are citizens of the United States and residents of the Dis¬ 
trict of Columbia, and are sued in their own rights, as will 
more particularly hereinafter appear, and for reasons 
hereinafter set forth. 

The defendants R. Golden Donaldson and Harden John¬ 
son are citizens of the United States and residents of the 
District of Columbia, and are sued as trustees uiider a cer¬ 
tain deed of trust dated on or about December 3r^, 1924, to 
secure one William H. Holloway, as will more particularly 
hereinafter appear. 

The defendant William H. Holloway is a citijzen of the 
United States, a resident of the District of Columbia, and 
is sued as the party secured under a certain de^d of trust 
dated December 3rd, 1924, as will more particularly here¬ 
inafter appear. 

The defendant L. Whiting Estes is a citizen of the United 
States, a resident of the District of Columbia, a|nd is sued 
as the party in whose name the property in question in this 
suit appears as will more particularly hereinafter be 
shown. 

3. Heretofore, to wit, on the 16th day of February, 1920, 
John Brosnan, Jr., held title in his own name tb property 
described as follows to wit : 

i 

3 Parts of Lots Thirty-six (36) and Tjiirty-seven 

(37) in Yeatman’s subdivision of Square Two Hun¬ 
dred and Eighty-eight (288) as per plat recorded in the 
Office of the Surveyor of the District of Columbia in Liber 
11 at folio 123. Beginning for the same at thq Northeast 
corner of said lot Thirty-six (36); thence Wek along H 
Street Sixty-two and twenty-five Hundredths f(jet (62.25); 
thence South Twenty-nine and Seventy-seven hundredths 
feet (29.77); thence East Sixty-two and TwentV-five Hun¬ 
dredths feet (62.25) to Twelfth (12th) Street; thence North 
on said Twelfth Street Twenty-nine and Se|entv-seven 
Hundredths feet (29.77) to the beginning. 

Said property, although in the name of the defendant, John 
Brosnan, Jr., had been paid for so far as payment had been 
made, with funds of the Provident Relief Association, a 
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corporation organized under the laws of the District of 
Columbia. 

On said 16th day of February, 1920, John Brosnan, Jr., 
conveyed this property in trust to the defendants Richard 
M. Parker and John N. Armstrong, as trustees for the fol¬ 
lowing uses, purposes and intentions, that is to say: 

“To have and to hold the said land and premises, sub¬ 
ject to the power of disposition hereinafter granted, In 
Trust for the sole use and benefit of The Provident Relief 
Association of Washington, D. C., a Corporation in said 
District, its successors and assigns, with full power in said 
parties of the second part and in the survivor of them, to 
sell, mortgage, lease or otherwise dispose of said land and 
premises or any part thereof in fee simple from time to 
time when and as they, the said Trustees, or the survivor, 
shall be directed so to do in writing by the said Provident 
Relief Association, its successors or assigns, such direction 
to be evidenced and sufficients attested bv the signature of 
the President or Vice-President and the Secretary for the 
time being of the said Association and its Corporate Seal 
being affixed to any such deed, mortgage, lease or other 
conveyance, without any liability on the part of the pur¬ 
chaser to see to the application of the purchase money 
coming into the hands of the said Trustees or the survivor 
of them.” 

This deed was recorded among the Land Records of the 
District of Columbia on the 21st day of February, 1920. 

4. Thereafter, and on April 5, 1920, the defendant 
Richard M. Parker and John N. Armstrong by deed trans¬ 
ferred the above described property to John Bros- 
4 nan, Jr., in fee simple and without any reservations 
or conditions set forth in said deed. This deed was 
recorded among the Land Records of the District of Colum¬ 
bia on April 16, 1920. This deed purported to be signed by 
Richard M. Parker, Trustee, John N. Armstrong, Trustee, 
The Provident Relief Association by E. V. Avery, Vice- 
President, attested by E. V. Avery, Acting Secretary, with 
the seal of the Provident Relief Association. The instru¬ 
ment was acknowledged by Richard M. Parker and John N. 
Armstrong, Trustees. There was no acknowledgment of 
the said E. V. Avery, Vice-President or as Acting Secre¬ 
tary, or otherwise. Copy of this deed is hereto attached, 
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marked “Plaintiffs’ Exhibit No. 1” which is prayed to be 
read and considered as a part of this petition as fully as if 
set forth in detail herein. 

That according to the information and belief of plain¬ 
tiffs, E. V. Avery, who purported to sign said instrument 
as secretary of said Association was not the Secretary of 
the Provident Relief Association, a corporation, on the date 
this Exhibit No. 1 was signed, or purported to have been 
signed by her. That on that date and for some 'time prior 
thereto and for some time thereafter, Thomas W. Bram- 
hall was the Secretary of the Provident Relief Associa¬ 
tion, a corporation, the beneficiary owner of said above de¬ 
scribed property. That E. V. Avery was not 4t the time 
of the alleged signing and executing of said instrument 
the Vice-President of the Provident Relief Association, a 
corporation, the beneficial owner of said abov^ described 
property. That there was no authorization or ppwer given 
by the Board of Directors of said corporation or by any 
officer of the said corporation to E. V. Avery, or to any 
one else, to execute and deliver said deed, or alleged deed, 
or written instrument. That there was no consideration 
of any character given by John Brosnan, Jr. to the trus¬ 
tees for the execution of said instrument, nor was 
5 any consideration given, or moneys p^id to the 
Provident Relief Association, by John Bifosnan, Jr., 
or by any other person, persons or corporation for the 
transfer or disposition of said above described property, 
and, therefore, the deed in question that is, the deed of 
April 5, 1920, from Parker and Armstrong, trustees, to 
John Brosnan, Jr. was and is void and of no legal effect, 
and the lawful title to said property was then and is now 
in the defendants Richard M. Parker and John N. Arm- 

i 

strong, as trustees for the use and benefit of the Provi¬ 
dent Relief Association, a corporation. 

5. That, thereafter, and on the 23rd day |)f October, 
1920, John Brosnan, Jr. executed a certain pa^er writing, 
entitled a deed, wherein he undertook to transfer all of the 
right, title and interest in this above described property 
to the Terminal Commercial & Savings Bank, a corpora¬ 
tion, and received from said Terminal Commeiicial & Sav¬ 
ings Bank, according to information and belief, the sum 
of One hundred thousand ($100,000.00) dollars as a con¬ 
sideration for said transfer, but no portion of said sum 
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so received, if received by the defendant John Brosnan, 
Jr., was paid over to or received by the Provident Relief 
Association, a corporation, or by any other person for or 
on behalf of said corporation. 

And, thereafter, by deed bearing date the 22nd day of 
January, 1924, the Terminal Commercial & Savings Bank, 
a corporation, transferred this property to R. Golden Don¬ 
aldson and James H. Baden, under a certain agreement 
wherein and bv the terms of which the defendants R. Gol- 
den Donaldson and James H. Baden took the property as 
joint tenants, although and in fact as trustees or agents 
for the Commercial National Bank under a written agree¬ 
ment had between the Commercial National Bank and the 
Terminal Commercial & Savings Bank; a copy of said 
agreement being hereto attached, marked Petition- 
6 ers’ Exhibit No. 2, which is prayed to be read and 
considered as a part of this petition as fully as if 
set forth in detail herein. 

6. Thereafter, and on December 1st, 1924, the said R. 
Golden Donaldson and James H. Baden transferred this 
property to one Mildred L. Davis, unmarried. And there¬ 
after, and on the same day, to wit, December 1, 1924, Mil¬ 
dred L. Davis executed two deeds of trust and deed of trust 
notes, which notes were secured on said property above de¬ 
scribed; one purporting to secure the defendant William H. 
Holloway in the sum of Sixty thousand ($60,000.00) dollars, 
which remains unpaid and of record as a lien against said 
property; and another to Percy W. Pickford and Andrew D. 
Porter, Trustees, to secure one G. Mearl Valentine, in the 
sum of Twenty Thousand ($20,000.00) dollars. This trust 
has, according to the record, been released and discharged 
of record and is no longer a lien upon said property. 

That the Sixty thousand ($60,000.00) dollars purporting 
on its face to secure William H. Holloway, was according 
to the information and belief of plaintiffs the property of 
the defendant the Commercial National Bank, a corpora¬ 
tion, and was and still is claimed to be the property of 
said bank, and the said defendant William H. Holloway 
having acted as trustee for the use and benefit of the Com¬ 
mercial National Bank in the transaction; that the Twenty 
thousand ($20,000.00) dollars purporting to secure the said 
G. Mearl Valentine, was in fact given to secure the Com¬ 
mercial National Bank, the said G. Mearl Valentine acting 
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as trustee for the purpose of conveying title to said note 
only. 

That in addition to these two notes, in the suips of Sixty 
Thousand ($60,000.00) dollars and Twenty thousand ($20,- 
000) dollars, respectively, the Commercial National Bank 
received in the transaction a further sum of Ten thousand 
($10,000.00) dollars, or a total of Ninety thousand 
7 ($90,000.00) dollars, that is, thirty thousand ($30,- 

000.00) dollars in cash, and the note of Sixty thou¬ 
sand ($60,000.00) dollars still unpaid; all as a result of 
said illegal, unlawful and void transfers. 

That in the trust deed dated December 1, 192£, purport¬ 
ing to secure William H. Holloway in the suip of Sixty 
thousand ($60,000) Dollars, the property was transferred 
to the defendants R. Golden Donaldson and Hayden John¬ 
son as trustees, this trust is still outstanding $nd unpaid 
and so far as the records show, is still a lien or cloud on the 
title to said property. 

7. That thereafter, and on the 20th day of Jaiiuary, 1925, 
Mildred L. Davis transferred the property in Question by 
a deed in fee to one Maude M. Stevens; and thereafter and 
on January 20, 1926, Maude M. Stevens, unmarried, trans¬ 
ferred this property to one John S. Egan. Thaj; thereafter 
on May 3, 1926, John S. Egan transferred this property to 
Mildred L. Davis; and thereafter and on Mar<fh 10, 1927, 
Mildred L. Davis transferred this property to the defend¬ 
ant L. Whiting Estes, who still holds title to i said prop¬ 
erty subject to the Sixty thousand ($60,000.00) Dollar trust 
to the defendants R. Golden Donaldson and Hayden John¬ 
son. That Maude M. Stevens, John S. Egan and Mildred L. 
Davis, and G. Mearl Valentine, have at no tirjne had any 
interest in this property, according to the information and 
belief of plaintiffs, the said property having been trans¬ 
ferred to and through them for some purposes of con¬ 
venience unknown to plaintiffs. 

8. Plaintiffs state that prior to the 28th day bf January, 
1925, the date on which the incumbrances of Eighty thou¬ 
sand ($80,000) dollars were placed upon this property and 
the transfer of said property made to the defendants, R. 
Golden Donaldson and Hayden Johnson, as trustees, and on, 
to wit, the 6th day of October, 1924, an opinion in writing 
had been rendered by Mr. Justice Hoehling, sitting as an 
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Associate Justice of the Supreme Court of the Dis- 

8 trict of Columbia, which opinion was rendered in 
Equity Cause No. 40,559, and filed in said cause on 

the 6th of October, 1924, and a decree entered thereon in 
said cause shortly thereafter, both of which became a per¬ 
manent record among the records of the Supreme Court 
of the District of Columbia, and which opinion and decree 
were known to all examiners and persons examining the 
record to said property after said date, wherein the Court 
held that the defendant John Brosnan, Jr., had since the 
death of his father in 1917 undertaken to carry on the busi¬ 
ness of the Provident Relief Association, a corporation, not 
as a corporation, but for his own personal benefit and with¬ 
out regard to the interest of all other persons who had a 
right to participate in the benefit of stock ownership in said 
corporation; and further before said incumbrance of Sixty 
thousand ($60,000.00) dollars was recorded or made, the 
bill of exceptions signed by Mr. Justice Hoehling was filed 
in said cause and became a permanent record, in which bill 
of exceptions it was shown from the testimony of the par¬ 
ties in the cause, including the defendants John Brosnan, 
Jr. and E. V. Avery, that E. V. Avery who undertook to 
sign, and did in fact sign the deed conveying the property 
from the defendants Richard M. Parker and John N. Arm¬ 
strong, trustees, to John Brosnan, Jr., was not in fact or in 
law the secretary of said Provident Relief Association at the 
time of signing said instrument, but that one Thomas W. 
Bramhall was in fact the secretary of said Association. 
And further the deposition of Thomas W. Bramhall was 
taken in said cause and was filed and published in said cause 
prior to the transfer of said property from the Terminal 
Commercial and Savings Bank to the defendants R. Golden 
Donaldson and James H. Baden, as joint tenants, in which 
deposition the said Thomas W. Bramhall stated under oath 
that he was the secretary of the Provident Relief Associa¬ 
tion, had been the secretary of said Provident Relief 

9 Association throughout all the period involved in 
these deeds, and trusts, set forth in this bill, and that 

said fact was known to the defendant the Commercial 
National Bank, the defendant R. Golden Donaldson, and the 
said James H. Baden, when the title to said property was 
taken by them for the use and benefit of the Commercial 
National Bank, or was known to their agents, or the per¬ 
sons who examined said title, or would have been known to 
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them had they used due diligence in ascertaining [the facts; 
and they are, therefore, charged with knowledge of the 
facts contained in said opinion and decree and in said 
deposition and evidence filed in said cause. The corporation 
minutes also show that E. V. Avery was at ncj time the 
Secretary of said Provident Relief Association. 

9. Plaintiffs state that on the 10th day of March, 1927, 
when the defendant L. Whiting Estes took title to this 
property, in addition to the facts set forth in the preceding 
paragraphs of this bill, all of which were kno\yn to him, 
there had likewise been filed on the equity side pf the Su¬ 
preme Court of the District of Columbia, a suit entitled Mc¬ 
Carthy and others vs. John Brosnan, Jr. Eunice V. Avery, 
and others, being Equity No. 43,782, wherein it \yas alleged 
that the defendant John Brosnan, Jr. and the defendant 
Eunice V. Avery had abused the corporate rights of the 
Provident Relief Association, and that there hhd been is¬ 
sued a restraining order in said cause against John Bros¬ 
nan, Jr. and Eunice V. Avery enjoining and Restraining 
them from changing the records of accounts of the company 
in any manner, all of which was known, or should have been 
known, to the defendant L. Whiting Estes when he took title 
to said property, and the said title was taken bV him with 
full knowledge of all of the allegations set forth in these 
several bills of complaint in said causes; being equity 
causes #40,559; #43,782; #45,668; #46,630; ajid Probate 
cause Admn. #24027. ! 

10 10. Plaintiffs state that prior to their appointment 

as receivers of the Court in this cause, they had no 
knowledge of or information about the transactions com¬ 
plained of in this bill and when information of these deal¬ 
ings came to their attention they immediately began investi¬ 
gation with a view of filing a suit to set them aside and to 
have them declared void, but were advised by their counsel 
that information as to the irregularities or improprieties 
of these alleged officers of the Provident Relief Association, 
a corporation, so far as they had to do with a d^ed of trust 
which had been placed upon another property of the As¬ 
sociation, had been brought to the attention of the Chief 
Justice of this Court and an application made to him for 
authority to proceed to set aside said transactions, but the 
Chief Justice of this Court refused and declined to authorize 
any action to be taken by the officers of the Court, stating 
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that the validity of said transactions should be determined 
by the stockholders of the corporation, and not by the offi¬ 
cers of the Court, and that action thereon should be de¬ 
layed until after settlement of the litigation and the re¬ 
turn of the corporation to the stockholders. Plaintiffs 
state, however, that thereafter and in July, 1928, when the 
matter was again brought before the Court by these re¬ 
ceivers in opposing the effort to sell a piece of property be¬ 
longing to the Provident Relief Association under a deed 
of trust which was believed by these receivers to be void 
because improperly executed, the then Justice presiding 
directed these receivers to file an original bill for the pur¬ 
pose of testing the validing of said trust, and a bill was 
thereafter prepared and filed, and thereafter in due course 
these receivers, through their attorney, caused a full in¬ 
vestigation to be made of the transactions and dealings 
complained of in this bill, and caused a chain of title to be 
issued by the Title Company for the purpose of ascertaining 
the transactions, and after a full investigation of all 
11 the facts and circumstances, these plaintiffs, through 
their counsel, presented the full facts to a Justice of 
the Supreme Court who authorized and directed the filing 
of this bill; the order so authorizing and directing the filing 
of this suit being entered on the 14th day of November, 
1928; and the same was prepared with due diligence and 
without delav. 

11. Plaintiffs state that the defendant, the Commercial 
National Bank, and defendants Richard M. Parker, John N. 
Armstrong, L. Whiting Estes, and all other persons and 
corporations, had knowledge, or are chargeable with con¬ 
structive notice of the powers, duties and respective rights 
of the said Eunice V. Avery, defendant, and said John 
Brosnan, Jr., defendant, in undertaking to execute deeds 
or transfers of the properties belonging to or held for the 
benefit of the Provident Relief Association, a corporation, 
and the deeds and trust are therefore void and of no legal 
effect. And plaintiffs are advised that they have no 
remedy except in a Court of Equity to cancel and set aside 
said deeds and trusts, and to require the parties to deliver 
up and back to the defendants Richard M. Parker and John 
N. Armstrong, Trustees, the said property in question, free 
and clear of all incumbrances; or for a judgment in such 
sum as the property may be found to be worth, or the 



COMMERCIAL NATIONAL BANK ET AL. 11 

| 

parties defendant, or any of them, may have obtained for 
same. j 

Wherefore, premises considered, petitioners pifay: 

1. That subpoenas issue out of this Honorable j Court, di¬ 
rected to the defendants, and each of them, requiring them 
to appear in this cause, and answer the exigencies of this 
bill, but not under oath, answer under oath being} expressly 
waived. 

2. That the defendants the Commercial National Bank, a 
corporation, L. Whiting Estes, R. Golden Donaldson, and 

William H. Holloway, be enjoined and restrained 
12 from transferring said property, or froni transfer¬ 
ring, selling or dealing with in any mannei} the Sixty 
thousand ($60,000.00) dollar note secured undej' the trust 
from Mildred L. Davis to R. Golden Donaldson ahd Hayden 
Johnson, trustees, dated the first day of December, 1924, 
and recorded the 3rd day of December, 1924, pending the 
final determination of this cause. 

3. That upon final hearing the Court ente^* a decree 
herein declaring void the deed from the defendant Richard 

M. Parker and John N. Armstrong, Trustee^, to John 
Brosnan, Jr., and declaring void and of no legal effect the 
deed of trust from Mildred L. Davis to R. Golden Donald¬ 
son and Hayden Johnson; and declaring void 1 and of no 
legal effect the full indebtedness of Sixty Thousand ($60,- 
000.00) dollars alleged to be due to William H. Holloway, now 
standing as a lien, incumbrance or cloud upon the title to 
said property; that the Court decree the deed frpm Mildred 
L. Davis to defendant L. Whiting Estes datec} March 10, 
1927, to be illegal, void and of no effect and requiring the 
said L. Whiting Estes to execute such proper cjeed or con¬ 
veyance as may be determined to be necessary and proper 
to convey the property back to the defendants Richard M. 
Parker and John N. Armstrong, as trustees £or the use 
and benefit of the Provident Relief Association, a corpora¬ 
tion. And if it be found that the property canfiot be trans¬ 
ferred back to the defendants Richard M. Parker and John 

N. Armstrong free and clear of all liens and incumbrances, 
that a judgment be entered against the defendant the Com¬ 
mercial National Bank, and the defendant L. Whiting 
Estes for the full value of said property, to w^t, One hun¬ 
dred twenty-five thousand ($125,000) dollars;!or that the 
defendant the Commercial National Bank be required to 
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account for and pay over to the defendants Richard M. 
Parker and John N. Armstrong, all of the moneys 

13 received from said property; that is the $60,000, the 
$20,000 and the $10,000, together with all benefits, 

rents, or emoluments received by it or its agents for said 
property. 

4. That upon final hearing, should the Court find that 
the property cannot be returned to the plaintiffs or to Rich¬ 
ard M. Parker and John N. Armstrong, as trustees for the 
use and benefit of the Provident Relief Association, a cor¬ 
poration, and thereby made available to the plaintiffs as 
Receivers of said corporation, that a decree be entered in 
said cause also against the defendants Richard M. Parker, 
John N. Armstrong, John Brosnan, Jr., and Eunice V. 
Avery for the value of said property on the date that they 
by their acts undertook to execute the several alleged 
deeds transferring the property from the defendants 
Richard M. Parker and John N. Armstrong, as trustees, 
which deed was wrongfully signed by the defendant 
Eunice V. Avery, and the deed thereafter wrongfully 
signed by John Brosnan, Jr., transferring the property out 
of his name to the Terminal Commercial and Savings 
Bank. 

5. And for such other, further and general relief as to 
the Court will seem just and proper, and that equity may 
require. 

JOSEPH BUTTON, 

By HENRY I. QUINN, 

Receivers of Provident Relief Association, 

Plaintiffs. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs. 

District of Columbia: 

Henry I. Quinn, being first duly sworn on oath deposes 
and says that he is one of the receivers of the Provident 
Relief Association; that he has read the foregoing petition 
by him subscribed and knows the contents thereof; 

14 and that the same is true to the best of his knowledge, 
information and belief. 

! HENRY I. QUINN. 
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Subscribed and sworn to before me this 3rd day of De¬ 
cember, A. D. 1928. 

[seal.] HELEN RAWLINGS, 

Notary Public, D. C. 

Petitioner's Exhibit No. 1. 

i 

No. 12. Recorded Apr. 16, 1920, at 9:27 A. M. 

■ 

Richard M. Parker & J. N. Armstrong, Trs., to J. Brosnan, 

Jr., Trs. 

Deed (Trustees). 

Liber 4253, Folio 286 et seq. 

This deed, Made this Fifth day of April, in the year 
one thousand nine hundred and twenty, by and between 
Richard M. Parker and John N. Armstrong, of the City 
of Washington, District of Columbia, as Trustees for the 
Provident Relief Association of said City and District, as 
parties of the first part and John Brosnan, Jr. of said City 
and District as party of the second part: 

Witnesseth: That in consideration of the sum of Ten 
dollars the parties of the first part do grant ajid convey 
unto the party of the second part, in fee simpl^, all that 
piece or parcel of land in the City of Washingtoji, District 
of Columbia, described as follows, to wit: Part of Lots 
Thirty-six (36), and Thirty-seven (37), in John H. Yeat- 
man’s Subdivision in Square Two Hundred and Eighty 
Eight (288) as per plat in the Surveyor’s Office for said 
District in Liber 11 at folio 123—beginning at ^;he north¬ 
east corner of said Lot 36 and running thence ^vest along 
H Street 62.25 feet; thence South 29.77 feet; thence East 
62.25 feet to 12th Street; thence North on 12th Street 29.77 
feet to the place of Beginning; with right of way 
15 over the rear 6 inches of said lots to a public alley 
2 V 2 feet wide in the rear of said lots so long as it 
shall remain open and also the right ot build onj the north 
4% inches by depth of 30 feet of lot 38, granted and re¬ 
served in Liber 1021, fol. 467, and in Liber 1021 fol. 469, 
of the Land Records of said District, subject however to 
encumbrances of record; together with the improvements, 
rights, privileges and appurtenances to the same belonging. 


i 
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The said Trustees, grantors herein, being directed in writ¬ 
ing by the Provident Relief Association to execute thie 
conveyance and their authority so to do, being evidenced 
and sufficiently attested by the signature hereto of the Vice- 
President of said Association, together with the seal of said 
Association affixed as attested by its Acting Secretary. 

And the said parties of the first part covenant that they 
will execute such further assurances of said land as mav be 
requisite, and warrant specially the property hereby con¬ 
veyed. 

In Testimony Whereof, the said Trustees have hereunto 
set their hands and seals the day and year first above 
written. 

RICHARD M. PARKER, [seal.] 

Trustee 

JOHN N. ARMSTRONG, [seal.] 

Trustee . 

THE PROVIDENT RELIEF AS¬ 
SOCIATION, 

By E. V. AVERY, 

Vice President. 

Attest: 

E. V. AVERY, 

Acting Secretary. 

(Corporate Seal Pr. Rel’f Ass’n.) 

($10.00 Int. Rev. Stamp affixed.) 

District of Columbia, to wit: 

I, Costanzo Cerimele, a Notary Public in and for the Dis¬ 
trict of Columbia, Do Hereby Certify, that Richard M. 
Parker and John N. Armstrong, Trustees, parties to a cer¬ 
tain Deed bearing date on the Fifth day of April, 1920, and 
hereto annexed, personally appeared before me in 
16 the said District the said Richard M. Parker and 
John N. Armstrong, being personally well known 
to me as the persons who executed the said Deed and ac¬ 
knowledged the same to be their act and deed. 

Given under my hand and seal this 15 day of April 1920. 
[notarial seal.] COSTANZO CERIMELE, 

Notary Public for D. C. 
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Office of the Recorder of Deeds, District of Columbia. 

This is to Certify that the foregoing is a true and 
verifird copy of an instrument as recorded in Liber 4253, 
folio 286, et seq., one of the Land Records of th^ District 
of Columbia. | 

In Testimony Whereof, I have herunto set my jiand and 
affixed the seal of this Office this 29th day of June, A. D. 
1925. 

[seal.] ARTHUR 0. FREE, 

Recorder of Deeds\, D. C. 

Petitioner's Exhibit No. 2. 

I 

Memorandum of agreement by and between the Terminal 
Commercial and Savings Bank, a corporation, incorporated 
under the laws of the State of Arizona and hereinafter 
called the first party, and Commercial National Bank of 
Washington, a corporation, incorporated under the Na¬ 
tional Banking Laws of the United States, herein after 
called the second party, entered into in duplicate this 19th 
day of January, 1924. 

First. j 

“The first party, in consideration of tljie obliga- 
17 tions and covenants of the second party s£t out be¬ 
low, hereby sells, transfers, assigns and conveys to 
the second party all of its notes, ledger and other accounts, 
choses in action, bills receivable, real estate (described at 
the foot of this agreement) and all other assets, real, per¬ 
son?? al and mixed, of every kind and character whereso¬ 
ever the same may be, with full power and authority in the 
second party to receive, sell, collect, convey or make other 
disposition of the same upon such terms and conditions as 
to price and otherwise that the second party may deem 
best and fit, in the discharge of its duties in this Agreement 
assumed. 

“And the first party hereby further agrees, through its 
proper officers, to endores, transfer and assign any and all 
of the said assets, and to execute by and through its appro¬ 
priate and legal officers a good, sufficient and valid deed 
of conveyance to the real estate described beldw, and to 
make such other and further assurances as the second party 
may from time to time require of it. 
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Second. 

“The second party, in consideration of the obligations of 
the first party, hereinbefore and hereinafter set forth, and 
of the sale and transfer of its assets set forth particularly 
in the first paragraph hereof, and in further consideration 
of the general obligations and covenants, including the 
guarantee of the members of the Board of Directors of the 
first party to save the second party harmless from all loss 
or damage by reason of the liabilities assumed by the sec¬ 
ond party, which said covenants and guarantees are set 
forth in an instrument hereto attached and to be read as a 
part hereof, agrees and covenants to take, receive, collect, 
dispose of and administer said assets but with no liability 
on account thereof, except for willful/ misconduct 
18 or bad faith on its part, and apply the proceeds de¬ 
rived therefrom to the extent to which thev will be 
sufficient for that purpose, to the payment of the following 
obligations, in the order following to-wit : 

“(a) To the payment of all expenses, costs, charges by 

it incurred in the performances of its said duties, and a 

re-sonable fee to its counsel for services in this behalf, the 

payment oi itself of an amount equal to five per cent of 

the face value, as per sechedule attached, of the assets ac- 

tuallv turned over to it. 

•/ 

“(b) To the payment to tlie Commercial National Bank 
of Washington of six per cent interest on the amount of 
deposits and liabilities enumerated in Schedule 1 until the 
same shall have been paid in full out of the assets of the 
party of the first part. The party of the first part shall 
receive credit upon this interest charge for all earnings 
on the assets turned over to the party of the second part 
under the provisions of this agreement. 

“(c) To the payment in full of the amounts due deposi¬ 
tors of the first party. 

“(d) To the payment and discharge of the other out¬ 
standing obligations of the first party as itemized and 
enumerated in a schedule attached to this agreement, as a 
part hereof, and marked ‘Schedule No. 1.’ 

“(e) To pay the balance of said net proceeds, if any, 
ratably, to the first party’s stockholders of record on this 
date, or their proper assignees. 
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“The second party further agrees and covenants! to guar¬ 
antee, and does hereby guarantee, the full payment of the 
amounts due the depositors and the other indebtedness of 
the first, set out and enumerated in the said Schedule No. 1. 

Third. 

“The first party further agrees to execute concurrently 
with this agreement a good and sufficient deed of 
19 conveyance to the property described beloy, and to 
deliver the same to the second party, and it further 
agrees that its obligations in this instrument set fjorth are, 
legal, valid and binding, and in order to insure the same, 
it will cause to be held a special meeting of its stockholders 
as promptly as the said meeting can be legally held, and 
further that the stockholders at said meeting will formally 
and legally ratify this agreement. 

“The first party represents that this agreement has been 
formally submitted to its Board of Directors at ^ meeting 
duly and properly held for that purpose and h^s unani¬ 
mously approved the same and spread the agreement upon 
its minutes. 

“The description of the real estate hereinbefore! referred 
to is as follows: Parts of Lots number Thirty-six (36) and 
Thirty-seven (37) in Square numbered Two Hundred and 
Eighty-eight (288), in the City of Washington, District of 
Columbia. 

“Given under our hands and seals this 19th day of Jan¬ 
uary, 1924. 

TERMINAL COMMERCIAL AND SAV¬ 
INGS BANK, 

By CHAS. H. LOCKWOOD, 

Vice-President. 

Attest * 

SIDNEY THOMPSON, 

Secretary . 

COMMERCIAL NATIONAL BANK OF 
WASHINGTON, 

By R. GOLDEN DONALDSON, 

President.” 

Attest: 

J. H. BADEN, 

Cashier . 

2—6228a 
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“In consideration of the duties, obligations and cove¬ 
nants assumed and entered into by the Commercial Na¬ 
tional Bank of Washington in one certain agreement made 
between it and the Terminal Commercial and Sav- 
20 ings Bank, of even date with these presents (which 
agreement we guarantee to be valid), and in further 
consideration of the sum of One Dollar to each of us in 
hand paid, receipt whereof is hereby acknowledged, we 
hereby jointly and severally agree to and by these pres¬ 
ents do hereby guarantee jointly and severally to indem¬ 
nify and save harmless the Commercial National Bank of 
Washington from any loss of any kind or character by 
reason of the obligations assumed by it in its aforesaid 
agreement with the Terminal Commercial and Savings 
Bank of even date herewith. 

“Given under our hands and seals the 19th day of Jan¬ 
uary, 1924. 

ANTHONY A. GULLI. [seal.] 

M. E. DENT. [seal.] 

S. B. McSHENY. [seal.] 

JOHN BROSNAN, Jr. [seal.] 

D. W. JACOBS. [seal.] 

J. SLATS DAVIDSON, [seal.] 

JOHN F. COSTELLO. [seal.] 

« CHAS. H. LOCKWOOD, [seal.] 

J. B. LATIMER. [seal.] 

A. DENEKAS. [seal.] 

SIDNEY THOMPSON. [seal.] 

Witness to all signatures: 

E. F. ROREBECK. 

“Schedule 1, Referred to in Attached Agreement Between 
Commercial National Bank of Washington and Terminal 
Commercial and Savings Bank. 


Bankers Supply Company. $361.96 

The Evening Star Newspaper Co. 8.45 

Hav Rubber Stamp Co. .70 

Frank H. Hile. 12.00 

Burroughs Adding Machine Company. 1.50 

Acme Locksmith Co. 1.25 

Kalamazoo Loose Leaf Binder Co. 162.26 

J. B. Latimer Co., Inc . 426.24 
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Typewriter & Office Supply Co. 

Washington Chamber of Commerce. 

R. H. Rollins, Municipal Court, D. C. 

Western Union Telegraph Company. 

R. G. Dun & Company (amount undetermined) 

$991.94 

Bankers Supply Company.j 115.59 

i 

Total .j $1,107.53 

TERMINAL COMMERCIAL & SAVINGS 
BANK, 

By SIDNEY THOMPSON, 

Cashier.” 

21 Separate Answer of Defendants, the Commercial 
National Bank, R. Golden Donaldson, atyd Hayden 
Johnson. 

Filed February 9, 1929. 
####### 

The defendants, the Commercial National Baikk, R. Gol¬ 
den Donaldson and Hayden Johnson, for separate answer 
to the bill of complaint in this cause exhibited against them 
and others, say: 

1 & 2. They admit the averments of paragraphs one and 
two. 

3. They admit the averments of paragraph thpe, except 
the averment thereof that the purchase price ol the prop¬ 
erty therein recited to have been conveyed to the defendant 
John Brosnan, Jr. was paid, so far as payment had been 
made, with funds of the Provident Relief Association, a 
corporation, which averment they deny and on the contrary 
aver, upon information and belief, that the purchase price 
of said property was paid by the defendant John Brosnan, 
Jr. with his own funds. 

4. They admit that on April 5, 1920, the defendants 
Richard M. Parker and John N. Armstrong, trustees, by 
deed, transferred the property described in th^ preceding 
paragraph to John Brosnan, Jr. in fee simple, a)nd without 
reservations or conditions. They admit that thj? deed was 


6.50 

3.33 

4.00 

3.75 
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recorded among the Land Records of the District of 
Columbia on April 16, 1920 and that said deed purported 
to be signed by the said defendants, Richard M. Parker 
and John N. Armstrong, Trustees, the Provident Relief 
Association, by E. V. Avery, Vice-President, and attested 
by E. V. Avery, Acting Secretary, with the seal of the 
Provident Relief Association, and they aver that the said 
deed was in fact signed by the parties above mentioned. 
They admit that the said instrument was acknowledged 
by the defendants, Richard M. Parker and John N. Arm¬ 
strong, Trustees, and that there was no acknowledgment of 
said deed by the said E. V. Avery, either as Vice-President 
or as Acting Secretary, or otherwise. They aver 
22 that such acknowledgment on the part of the defend¬ 
ant E. V. Avery was unnecessary, as the signature 
of the Provident Relief Association to said deed was only 
required as evidence of its assent to the transfer of said 
property. They admit that “ Plaintiffs’ Exhibit No. 1” is 
a correct copy of the deed referred to in this paragraph. 

Thev admit that at the time the said deed was executed and 
* 

attested, as aforesaid, the defendant E. V. Avery was not 

the Secretary of the Provident Relief Association and that 

at that time and for some time prior thereto one Thomas W. 

Bramhall was the Secretarv of said Association. Thev 

•/ % 

aver, however, upon information and belief, that in the 
latter part of 1918 the said Thomas W. Bramhall left the 
City of Washington for Chicago, Illinois, where he has 
since continued to reside, except for occasional visits to the 
City of Washington, and that since his said departure in 
1918, the said Bramhall has never acted as Secretarv of 
said Association; that shortly after the departure of the 
said Bramhall as aforesaid, the defendant E. V. Avery 
was, by action of the Board of Directors of said Associa¬ 
tion, duly appointed Acting Secretary of said Association 
and continued to function as such for a number of vears 
thereafter, 1 including the year 1920; that the said E. V. 
Avery, during said period, was held out by said Associa¬ 
tion as its Secretary and signed all papers executed by said 
Association and requiring the signature of its Secretary 
and, during said period, was duly accredited and accepted 
as such Secretary by the Superintendent of Insurance of 
the District of Columbia, as well as those with whom the 
Association was brought into business relations. They 
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denv that, the defendant E. V. Averv was not at the time of 
the signing and executing of said deed the Vice-President 
of said Association, but on the contrary aver th^t at said 

time the said defendant E. V. Avery was tjhe legally 

23 constituted Vice-President of said Association. 

They are without knowledge respecting the aver¬ 
ment of this paragraph that there was no authorization or 
power given by the Board of Directors of said Corporation, 
or bv any officer of the Corporation to the said defendant 
E. V. Avery, or to anyone else, to execute and deliver said 
deed, but aver that specific authority to this effect was un¬ 
necessary so far as the grantees, or their alienees, of the 
property conveyed by said deed, are concerned as such 
authority was given and appears by the aforesaid deed of 
February 16, 1920, to the said Trustees, the defendants 
Richard M. Parker and John N. Armstrong, 'i'liev deny 
that there was no consideration given by the defendant 
Brosnan to the said Trustees for the execution of said deed, 
nor consideration given, or money paid, to the Provident 
Relief Association by the defendant Brosnan, therefor, but, 
upon information and belief aver that the property con¬ 
veyed by the said deed was sold by the defendant Brosnan, 
to the said Association, for the sum of $49,600 represented 
by a trust of $35,000 placed thereon by him and $14,600 in 
cash paid to him by the said Association and that said 
property was reconveyed by the said Trustees, the defend¬ 
ants Parker and Armstrong, to the defendant Brosnan for 
a consideration of $50,188.50, made up of the aforesaid 
first trust of $35,000, a second deed of trust placed thereon 
by said trustees bearing date February 20, 1920, for 
$10,000, and the balance in cash. That said transaction of 
purchase and resale netted said Association a profit of 
$588.50, which it claimed in its annual report to the Super¬ 
intendent of Insurance for the District of Columbia for the 
year 1920. They deny that the deed of April 5, 1920 from 
the trustees, the defendants, Parker and Armstrong to the 
defendant Brosnan was void and of no legal ^ffect, and 
they deny that the lawful title to said property was then 

and is now in the defendants Parker and Armstrong. 

24 5. They admit that by deed bearing daJte October 

23, 1920, the defendant Brosnan conveyed said prop¬ 
erty to the Terminal Commercial and Savings Bank, and 
aver that said property was conveyed subject to the two 
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aforesaid deeds of trust securing the sums of $35,000 and 
$10,000 respectively. Upon information and belief they 
aver that the consideration paid for said property by the 
grantee in said deed, was $100,000, inclusive of the amounts 
represented by said trusts. They admit that by deed bear¬ 
ing date the 22nd day of January, 1924, the Terminal Com¬ 
mercial and Savings Bank transferred said property to the 
defendant R. Golden Donaldson and James H. Baden and 
that said conveyance was in pursuance of a certain written 
agreement between the said Terminal Commercial and Sav¬ 
ings Bank and the defendant, Commercial National Bank, 
bearing date January 19, 1924 and that said grantees took 
title to said property as trustees or agents for said de¬ 
fendant, Commercial National Bank. Thev aver that said 
property vras conveyed to said defendants subject only to 
a balance of $25,500 remaining unpaid on said $35,000 first 
trust. Thev admit that 44 Plaintiffs 9 Exhibit No. 2” is a 
correct copy of said agreement. They are without knowl¬ 
edge respecting the remaining averments of this para¬ 
graph. 

6. Thev admit that on December 1, 1924 the defendant 
R. Golden Donaldson and James H. Baden transferred the 
property to one Mildred L. Davis; and aver that this con¬ 
veyance was made by the defendant Donaldson and Baden 
pursuant to a written agreement between the said Donald¬ 
son and Baden of the one part, and Percy W. Pickford and 
Andrew D. Porter, of the other part, whereby the said 
Pickford and Porter contracted to purchase the said prop¬ 
erty from the grantors for the sum of $80,000 cash, and 
that at the direction of the said Pickford and Porter, the 
said property was conveyed by the defendants Donaldson 

and Baden to the said Mildred L. Davis. Thev aver 

* 

25 that said property was conveyed free of encum¬ 
brance, the balance of the first trust of $35,000 hav¬ 
ing been paid and discharged by the defendant, Commer- 
cail National Bank. They admit that on December 1, 1924 
the said Mildred L. Davis executed a deed of trust upon 
said property to the defendants R. Golden Donaldson and 
Hayden Johnson as trustees, to secure the defendant Wil¬ 
liam H. Holloway in the sum of $60,000, represented by 
thirty promissory notes made by the said Mildred L. Davis 
to the order of the defendant William H. Holloway, each for 
the sum of $2,000, all bearing date December 1,1924 and all 
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payable three years after date, with interest at the rate of 
six (6%) per centum per annum. They further aver that 
it having been agreed, subsequently to the date of said con¬ 
tract of sale, between the parties thereto, that the vendors 
take $60,000 of the purchase price of said property in notes 
secured by first deed of trust thereon and the remaining 
$20,000 of the purchase price thereof in cash, in lieu of 
all cash, the grantees in said deed. Pickford and Por¬ 
ter paid to the grantors the sum of $20,000 in cash, on or 
about December 1,1924, and delivered to them the aforesaid 
notes of Mildred L. Davis aggregating the sum of $60,000 
secured by the first deed of trust, as aforesaid. They ad¬ 
mit that the said notes aggregating $60,000 were! endorsed 
by the payee, William H. Holloway, without recourse, and 
delivered to the defendant Commercial National Bank and 
that the defendant William H. Holloway neitheif had, nor 
has, any interest in said notes and acted, as payjee of said 
notes, at the instance of the defendant Commercial Na¬ 
tional Bank. They deny that the defendant Commercial 
National Bank contracted to receive, was entitled to re¬ 
ceive, or did receive the $20,000 in notes secured by second 
deed of trust upon said property as set out in this para¬ 
graph, or that the defendant Commercial National 
26 Bank received anything for said property in excess 
of the $80,000 in notes and cash above referred to. 
They deny that the second deed of trust on saiq property 
securing notes aggregating $20,000 was placed thereon on 
December 1,1924, but aver that the same was placled on said 
property bv deed of trust dated January 20, 1925, and re¬ 
corded January 28, 1925, and that the defendant Commer- 
cail National Bank has no knowledge of the transaction 
represented thereby other than such as is disclosed by the 
record of said deed of trust. They deny that the! defendant 
Commercial National Bank is still the holder of said 
$60,000 in notes, but aver that the defendant Commercial 
National Bank sold and transferred for full value all of 
said notes on the 10th day of December, 1927, nine days 
after their maturity, to the Acacia Mutual Life Insurance 
Company, said notes being endorsed “without recourse” 
by the payee, the defendant William H. Holloway. They 
are without knowledge respecting the remaining averments 
of this paragraph. 
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7. They admit that the trust on said property securing 
said $60,000 in notes is unreleased. They are without 
knowledge respecting the remaining averments of para¬ 
graph seven. 

8. They are without knowledge respecting the proceed¬ 
ings had in equity cause No. 40,559 in this court, referred to 
in this paragraph, and for accuracy respecting said pro¬ 
ceedings, they respectfully refer to the record in said cause. 
They deny, however, that the defendant, The Commercial 
National Bank of Washington, or its officers or agents, or 
the defendant R. Golden Donaldson or James H. Baden, 
had knowledge of such proceedings at the time of the trans¬ 
fer of the title to said property to the defendant R. Golden 
Donaldson and James H. Baden, and they further deny that 
the defendants, The Commercial National Bank and R. 
Golden Donaldson, and James H. Baden, or either of them, 

are charged with any notice of such proceedings as 
27 would affect the title to said property of either the 
defendants, Commercial National Bank, or R. 
Golden Donaldson, or James H. Baden. They are without 
knowledge respecting the remaining averments of this 
paragraph. 

9. They are without knowledge respecting the proceed¬ 
ings had in equity causes numbered 43,782, 40,559, 45,668 
and 46,630, and Probate cause No. 24,027, referred to in 
this paragraph, and for accuracy respecting said proceed¬ 
ings, they respectfully refer to the record in said causes. 
They are without knowledge respecting the remaining aver¬ 
ments of this paragraph. 

10. They are without knowledge respecting the aver¬ 
ments of paragraph ten. Further answering this para¬ 
graph they aver that the plaintiffs are guilty of laches in 
bringing their suit, and therefore, if for no other reason, 
are not entitled to the aid of a court of equity. 

11. They again deny that they had knowledge or are 
chargeable with any notice respecting the powers and 
duties of the defendants Eunice V. Avery and John 
Brosnan, Jr., that would affect the title to said property 
of either the defendants, The Commercial National Bank 
of Washington, R. Golden Donaldson, or James H. Baden. 
They are without knowledge respecting the remaining 
averments of this paragraph. 
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And, having fully answered the bill of complaint these 
defendants pray that they may be hence dismissed with 
their reasonable costs. 

COMMERCIAL NATIONAL BANK, 
By JAMES H. BADEN, | 

Vice-President. 

R. GOLDEN DONALDSON. | 
HAYDEN JOHNSON. 

DONALDSON & JOHNSON, ! 

VERNON E. WEST, j 

Attorneys for Defendants, 

Commercial National Bank, 

R. Golden Donaldson and 
Hayden Johnson. 

28 District of Columbia, ss: 

I, James H. Baden, being first duly sworn oh oath de¬ 
pose and say that I am the Vice-President of the Commer¬ 
cial National Bank and that I have read the foregoing 
answer by me subscribed as such officer and know the con¬ 
tents thereof and that the matters and things therein 
stated, I verily believe to be true. 

JAMES H. BADEN. 

I 

i 

Subscribed and sworn to before me this 2^th day of 
January, 1929. 

[seal. ] ALICE L. KELLY, 

Notary Public, D. C. 


District of Columbia, ss: 

We, R. Golden Donaldson and Hayden Johnson, being 
first duly sworn on oath depose and say that we have read 
the foregoing answer by us subscribed and kn<^w the con¬ 
tents thereof and that the matters and things therein 
stated, we verily believe to be true. 

R. GOLDEN DONALDSON. 
HAYDEN JOHNSON. 

i 

Subscribed and sworn to before me this 25th day of Jan¬ 
uary, 1929. 

[seal.] ALICE L. KELLY, 

Notary Public, D. C. 
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29 Separate Answer of Defendant William H. Holloway. 

Filed February 9, 1929. 

*«*#*## 


The defendant, William H. Holloway, for separate an¬ 
swer to the bill of coinplaint in this cause exhibited against 
him and others, says: 

1 & 2. He admits the averments of paragraphs one and 
two of the bill of complaint. 

3, 4 & 5. He is without knowledge respecting the aver¬ 
ments of paragraphs three, four and five of the bill of 
complaint. 

6. Answering the averments of paragraph six of the bill 
of complaint, he admits that on the 1st day of December, 
1924, Mildred L. Davis executed a deed of trust upon the 
property described in paragraph three of the bill of com¬ 
plaint, to the defendants, R. Golden Donaldson and Hayden 
Johnson as Trustees, to secure this defendant in the sum 
of Sixty Thousand ($60,000) Dollars, represented by thirty 
promissory notes made by the said Mildred L. Davis to 
the order of this defendant, each for the sum of Two Thou¬ 
sand ($2,000) Dollars, all bearing date December 1,1924 and 
all payable three years after date, with interest at the 
rate of six (6%) per centum per annum. He avers that 
the said notes aggregating Sixty Thousand ($60,000) Dol¬ 
lars were endorsed bv him without recourse and delivered 
to the defendant, Commercial National Bank. He admits 
that he neither had, nor has, any interest in said notes 
and acted as payee of said notes at the instance of the de¬ 
fendant, Commercial National Bank. This defendant is 
without knowledge respecting the remaining averments of 
said paragraph six of the bill of complaint. 

7. This defendant is without knowledge respecting the 
averments of paragraph seven of the bill of complaint. 

8. This defendant is without knowledge respect- 
30 ing the proceedings had in equity cause No. 40,559 
in this court, referred to in paragraph eight of the 
bill of complaint and for accuracy respecting said pro¬ 
ceedings refers to the record in said cause. He is without 
knowledge respecting the remaining averments of said 
paragraph eight of the bill of complaint. 
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9. He is without knowledge respecting the proceedings 
had in equity causes No. 43,782, 40,559, 45,668 and 46,630, 
and Probate Cause No. 24,027, referred to in this para¬ 
graph and for accuracy respecting said procebdings re¬ 
spectfully refers to the record in said causes. He ; is with¬ 
out knowledge respecting the remaining averments of said 
paragraph nine of the bill of complaint. 

10. This defendant is without knowledge respecting the 
averments of paragraph ten of the bill of complaint. 

11. This defendant is without knowledge respecting the 
averments of paragraph eleven of the bill of cpmplaint. 

And, having fully answered the bill of complaint this 
defendant prays that he may be hence dismissed with his 
reasonable costs. 

WILLIAM H. HOLtOWAY. 


DONALDSON & JOHNSON, 

VERNON E. WEST, j 

Attorneys for Defendant , 

William H . Holloway. 

District of Columbia, ss: 

i 

I, William H. Holloway, being first duly swbrn on oath 
depose and say that I have read the foregoing answer by 
me subscribed and know the contents thereof ajid that the 
matters and things therein stated, I verily believe to be 
true. 

WILLIAM H. HOLjLOWAY. 

I 

Subscribed and sworn to before me this 24th day of Jan- 
uarv, A. D. 1929. 

* [seal.] ALICE L. KELLY, 

Notary Public, D. C. 

j 

31 Answer of Defendant L. Whiting Es^es. 

Filed February 18, 1929. 

* * • # • * j * 

The answer of the defendant L. Whiting Estes to the 
original bill of complaint of Henry I. Quinn and Joseph 
Button, Receivers, against him and others in chancery 
exhibited. 
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For answer to the said bill of complaint, this defendant 
respectfully states as follows: 

1. This defendant admits the allegations of the first para¬ 
graph of the said bill. 

2. This defendant also admits the allegations of the sec¬ 
ond paragraph of the said bill. 

3. For answer to the third paragraph of the said bill, 
this defendant says, on information and belief, that the 
property therein described had been bought by the defend¬ 
ant, John Brosnan, Jr., and had been paid for with his own 
funds and not with funds of the Provident Relief Asso¬ 
ciation. The other allegations of the said paragraph are 
admitted. The said John Brosnan, Jr., acquired the said 
property by deed of January 7, 1920, in fee simple, from 
the Washington Loan & Trust Company, Trustee. The 
said property was then subject of record to a deed of trust 
of March 12,1913, securing the sum of $4,000.00, which was 
released January 28, 1920. By deed of trust of January 
9, 1920, the said John Brosnan, Jr., secured the Washing- 
ington 6% Building Association $35,000.00, and this trust 
was not released until December 4, 1924. The deed in 
trust of February 16, 1920, from John Brosnan, Jr., to 
Richard M. Parker and John N. Armstrong, was expressly 
made subject to encumbrances of record. By deed of trust 
of February 20, 1920, Richard M. Parker, surviving trus¬ 
tee, and Richard M. Parker and John N. Armstrong, trus¬ 
tees, secured Mary E. Myers the sum of $10,000.00, evi¬ 
denced by a promissory note of the Provident Relief 

32 Association, payable on or before one year after 
date, with interest from its date at the rate of six 
per centum per annum, payable semi-annually. This deed 
of trust was not released until April 19, 1921, and the re¬ 
lease was not recorded until February 19, 1924. Both of 
the aforeshid deeds of trust were executed for the pur¬ 
pose of securing the purchase moneys for the said prop¬ 
erty, according to this defendant’s information and belief. 
The said John Brosnan, Jr., bought the said property from 
the Washington Loan & Trust Company, Trustee, for the 
sum of $49,600.00, and sold it to the said Richard M. Parker 
and John N. Armstrong, Trustees, for the same sum, as 
this defendant is informed and believes. 

4. Answering the allegations of the fourth paragraph of 
the said bill, this defendant, on information and belief, says 
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that the said property did not prove to be a desirable asset 
for the Provident Relief Association, in that the income 
derived from it was negligible, and amounted to the sum of 
$66.66 during the period that the title was held by the said 
Parker and Armstrong as trustees for the Provident. Relief 
Association. Accordingly, by deed of April 5, 1920, the 
said property was reconveyed by the said Parker and 
Armstrong, Trustees, to the said John Brosnan, .Jr., in fee 
simple, for the sum of $50,188.50 subject to the aforesaid 
two deeds of trust aggregating $45,000.00 in principal, and 
the balance was paid in cash. The Provident Relief Asso¬ 
ciation in its annual report to the Superintendent of Insur¬ 
ance for the District of Columbia, for the year 1920, re¬ 
ported the purchase of the said property from the said 
John Brosnan, Jr., for the sum of $49,600.00, and the sale 
back to him for the sum of $50,188.50, and furtheil reported 
that it made a profit of $588.50 on the sale back tb the said 
John Brosnan, Jr. This defendant further says! that the 
defendant E. V. Avery was duly authorized to join 
33 in the execution of the aforesaid deed of April 5, 
1920, from the said Parker and Armstrong, Trus¬ 
tees, to the said John Brosnan, Jr., and avers th^lt the said 
John Brosnan, Jr., was a bona fide purchaser for value and 
without notice. This defendant admits that the said deed 
of April 5, 1920, was in fee simple and without reserva¬ 
tions or conditions, and that it was recorded April 16, 1920. 
He further admits that the said deed was signed by the 
defendants Richard M. Parker and John N. Armstrong, 
Trustees, and by the Provident Relief Association by E. V. 
Avery, Vice-President, and attested by E. V. Ayery, Act¬ 
ing Secretary, with the seal of the Provident Relief Asso¬ 
ciation affixed, and this defendant further aver£ that the 
said deed was in fact signed by them. He also admits that 
the said deed was acknowledged by the said Richard M. 
Parker and John M. Armstrong, Trustees, and that there 
was no acknowledgment of it by the said E. V. Avery as 
Vice-President or as Acting Secretary or otherwise. He 
avers that no acknowledgment by the said E. V. Avery was 
necessary as neither she nor the Provident Relief Associa¬ 
tion was a party grantor in the said deed, and as the signa¬ 
ture of the said Association thereto was required only as 
evidence of its direction to the said trustees to execute the 
said deed. This defendant believes that Plaintiffrs Exhibit 
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No. 1 is a substantially correct copy of the said deed of 
April 5, 1920. He admits that when the said deed was 
executed and attested as aforesaid, the said E. V. Avery 
was not the Secretary of the said Association and that at 
that time and for some time prior thereto one Thomas W. 
Bramhall was the Secretary of the Association, but he 
avers that she then was the Secretary for the time being of 
the said Association. On information and belief, this 
defendant says that in the latter part of the year 1918 the 
said Thomas W. Bramhall removed from the District of 
Columbia and took up his residence in Chicago, Illi- 
34 nois and has since resided and still resides there, but 
has made occasional visits to the District of Colum¬ 
bia; that since his said removal in the year 1918, the said 
Thomas W. Bramhall has never performed any acts as 
Secretary of the said Association; that when the said deed 
of April 5, 1920, was executed and attested as aforesaid, 
the said Thomas W. Bramhall was absent from the District 
of Columbia; that by reason of the contemplated absence 
or inability of the Secretary of the said Association to 
perform his duties as such, it was expressly provided in the 
said deed in trust of February 16, 1920, that the direction 
of the said Provident Relief Association to the said 
Richard M. Parker and John N. Armstrong, Trustees, 
should be evidenced and sufficiently attested by the signa¬ 
ture of the President or Vice-President “and the Secretary 
for the time being of the said Association and its corpo¬ 
rate seal being affixed.’’ This defendant further says, on 
information and belief, that soon after the removal of the 
said Thomas W. Bramhall from the District of Columbia 
to Chicago, Illinois, as aforesaid, the said Provident Relief 
Association, by a majority of its Board of Directors, and 
with the practically unanimous assent of all of the holders 
of its shares of stock, duly appointed the said E. V. Avery 
as its Acting Secretary, and that she thereby became and 
was “the Secretary for the time being of the said Associa¬ 
tion,” and continually functioned as such for six or seven 
years thereafter; that during said period of time, the said 
Association held out the said E. V. Avery as its Secretary 
or Assistant Secretary or Acting Secretary or Secretary for 
the time being, and she signed all papers executed by the 
said Association and requiring the signature of its Secretary 
or Secretary for the time being, and she was dulv accredited 
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and accepted by the Superintendent of Insurance of the 
District of Columbia as the person lawfully authorized to 
perform the duties of the Secretary of the said 

35 Association, and also by all parties with whom the 
said Association came into business relations. This 

defendant further says that when the said deed of April 5, 
1920, was executed, the said E. V. Avery was the duly 
elected and qualified Vice-President and the duly appointed 
and qualified Assistant Secretary or Acting Secretary or 
Secretary for the time being. This defendant further says 
that the said deed of April 5, 1920, was and is fair on its 
face, shows a strict compliance, both in law and in fact, 
with the provisions of the said deed in trust of February 
16, 1920, and no grantee or alienee was or is obliged to go 
behind it. This defendant denies that no consideration was 
given to the said Parker and Armstrong, Trustees, or to 
the said Provident Relief Association, by the ^aid John 
Brosnan, Jr., for the said deed of April 5, 1920, dnd again 
avers that the said John Brosnan, Jr., was a bong fide pur¬ 
chaser of the said property for full value and without 
notice. This defendant also denies that the said deed of 
April 5, 1920, “was and is void and of no legal effect,’’ and 
he also denies that “the lawful title to said property was 
then and is now in the defendants Richard M. Parker and 
John N. Armstrong, as Trustees for the use and benefit of 
the Provident Relief Association, a corporation.!” If the 
allegations just quoted be true, then the complainants have 
a plain, complete, and adequate remedy at law bv an action 
of ejectment, and this court of equity is without jurisdic¬ 
tion, since the bill seeks to enforce a merely legal title, and 
this suit is nothing else than an action of ejectment in the 
form of a bill in chancery. 

5. Answering the fifth paragraph of the said bill, this 
defendant says on information and belief that by deed of 
October 23, 1920, the said John Brosnan, Jr., coifveved the 
said property to the Terminal Commercial and Savings 
Bank, a corporation, in fee simple, subject to the two afore¬ 
said deeds of trust aggregating $45,000.00 in prin- 

36 cipal, for a consideration of $100,000.00, inclusive 
of the principal and interest represented by the 

s'aid deeds of trust, and that the said consideration was 
paid by the said grantee to the said grantor, and that the 
said grantee was a bona fide purchaser for full value and 
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without notice. This defendant admits that by deed of 
Janu'ary 22, 1924, more than three years after the said deed 
of October 23, 1920, the said Terminal Commercial and 
Savings Bank transferred the said property to the defend¬ 
ants R. Gblden Donaldson and James H. Baden, in fee 
simple, under a certain agreement by which the said 
grantees took the said property as joint tenants, and that 
they took it as trustees or agents for the defendant Com¬ 
mercial National Bank, under a written agreement of Janu¬ 
ary 19, 1924, between the said banks, and that Plaintiff’s 
Exhibit No. 2 is a substantially correct copy of the said 
agreement. This defendant further savs that the said 
grantees were bona fide purchasers for full value and with¬ 
out notice. This defendant also savs that he has no knowl- 
edge or information sufficient to form a belief as to what 
disposition the said John Brosnan, Jr., made of the said 
sum of $100,000.00 so received by him from the said Termi¬ 
nal Commercial and Savings Bank for the said property, 
or whether the whole or any portion thereof was paid over 
to or received by the said Provident Relief Association, or 
by any other person for or on its behalf. 

6. Answering the sixth paragraph of the said bill, this 
defendant says that by deed of December 1, 1924, the said 
Donaldson and Baden conveyed the said property in fee 
simple to Mildred L. Davis; that by one deed of trust of 
December 1, 1924, the said Mildred L. Davis secured the 
sum of $60,000.00 to William H. Holloway; that by deed of 
trust of January 20,1925, the said Mildred L. Davis secured 
the sum of $20,000.00 to G. Mearl Valentine, subject 
37 to the aforesaid deed of trust for $60,000.00; that the 
said deed of trust of January 20, 1925, was released 
March 29, 1927; that by deed of January 20, 1925, the said 
Mildred L. Davis conveyed the said property to Maude M. 
Stevens, in fee simple, subject to the aforesaid two deeds 
of trust aggregating $80,000.00 in principal; that by deed of 
January 20, 1926, the said Maude M. Stevens conveyed the 
said property to John S. Egan, in fee simple, subject to 
the aforesaid two deeds of trust aggregating $80,000.00 in 
principal; that by deed of May 3, 1926, the said John S. 
Egan conveyed the said property to the aforesaid Mildred 
L. Davis, in fee simple, subject to the said two deeds of 
trust aggregating $80,000.00 in principal. This defendant 
further says that all of the aforesaid grantees and benefi- 
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ciaries became such in good faith and for full value and 
without notice. This defendant avers that the note^ secured 
by the aforesaid deed of trust for $60,000.00 were endorsed 
and delivered to the Acacia Mutual Life Association on 
December 10, 1927, about one year prior to the filiiig of this 
suit, for full face value and without notice, and thai the said 
Acacia Mutual Life Association is the holder thereof. This 
defendant further says that he has no knowledge or infor¬ 
mation of the other allegations of the sixth paragraph of 
the said bill, sufficient to form a belief concerning them. 

7. Answering the seventh paragraph of the said bill, this 

defendant admits that the convevances therein Mentioned 

* 

were executed and delivered. He has no knowledge or in¬ 
formation sufficient to form a belief as to what if any inter¬ 
ests the said Maude M. Stevens, John S. Egan, ^ildred L. 
Davis, and G. Mearl Valentine, had or have in the ^aid prop¬ 
erty or why it was transferred to and through them, ex¬ 
cept that the said conveyances to and from them were and 
are fair on their faces, and show them to have been 
38 parties who were acting in good faith and for full 
value and without notice. This defendant also admits 
that by deed of March 10, 1927, the said Mildred L. Davis 
conveyed the said property to him, in fee simple, subject to 
the aforesaid deed of trust for $60,000.00 in principal, and 
that he still holds title to the said property. Hie further 
says that he was and is an innocent purchaser for Ifull value 
and without notice, and that he deraigned his fitle from 
various other parties hereinbefore mentioned, who also 
were innocent purchasers for full value and without notice. 

8. Answering the eighth paragraph of the said bill, this 
defendant savs that he has no knowledge or information 
sufficient to form a belief as to the allegation that the cor- 
poration minutes of the Provident Relief Association show 
that the aforesaid E. V. Avery was not its Secretary, but 
he avers on information and belief that they do ishow that 
she was its duly appointed Acting Secretary and [Secretary 
for the time being, and that from the latter part of the year 
1918, and continuously for six or seven years after that 
date, she performed all the duties of the Secretary, and 
was lawfully authorized so to do by the said Association. 
On information and belief, this defendant further! says that 
the corporate minute books are not complete in their pres- 

3—6228a 
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ent form, and that various minutes are missing therefrom. 
This defendant further savs that he has no knowledge or 
information of the other allegations of the eighth paragraph 
of the said bill sufficient to form a belief concerning them, 
but he denies that he had any knowledge or notice, actual or 
constructive, of any of the proceedings in Equity Cause No. 
40559, and he further denies that such proceedings in any 
manner affect his title to the said property or charge him 
with anv notice. 

9. ‘Answering the allegations of the ninth para- 
39 graph of the said bill, this defendant denies that on 
March 10, 1927, when he took title to the said prop¬ 
erty, all or any of the facts set forth in the preceding para¬ 
graphs of the said bill were known to him, either actually or 
constructively, except as hereinbefore stated in this answer. 
He had no knowledge or notice of the proceedings in Equity 
Cause No. 43782, and he further denies that all or any of the 
allegations therein were or should have been known to 
him, oi* that they affect his title to the said property or 
charge him with anv notice. He further denies that he had 
any knowledge or notice of Equity Causes Nos. 40559, or 
43782, or 45668, or 46630, or of Administration Cause No. 
24027, or any of the allegations set forth in the bills of 
complaint or of other pleadings therein; and he further de¬ 
nies that the said proceedings, either separately or col¬ 
lectively, affect his title to the said property or charge him 
with any notice, especially as he was neither a party nor 
privy thereto. 

10. Answering the tenth paragraph of the said bill, this 
defendant savs that he has no knowledge or information 
sufficient to form a belief thereof, but they do not affect 
his title to the said property or charge him with any notice 
in respect thereto. This defendant further says that this 
suit was not filed until more than eight years subsequent to 
the deed of April 5, 1920, from the said Richard M. Parker 
and John N. Armst rong, Trustees, to the said John Brosnan, 
Junior; that neither that deed nor anv other of the manv 
subsequent conveyances of the said property, hereinbefore 
set forth, has ever been directly questioned by the said 
Provident Relief Association, or any of its officers, di¬ 
rectors, creditors, stockholders, or any other party or par¬ 
ties, until the filing of this suit; that all of the said con¬ 
veyances were made in reliance upon those which preceded 
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them; that large amounts of moneys have changed hands in 
reliance upon the validity of the said conveyances; 

40 that all of the parties thereto acted in ^ 0 od faith, 
gave full value, and had no knowledge oy notice of 

the alleged defects in the title. The said Provident Relief 
Association and its trustees received and retained, and still 
retain, full consideration for the said property and all of the 
benefits acquired from their sale thereof, and have never 
offered to restore such consideration or benefits; that this 
suit can not be maintained because of laches, acquiescence, 
ratification, and estoppel; that the complainants have no 
right, title, interest, or estate in the said properly, but are 
mere custodians of such assets of the said Provident Re¬ 
lief Association as may be in their possession; and that they 
have no other or greater right to the property involved in 
this suit than has the said Provident Relief Association or 
its said Trustees. 

11. Answering the allegations of the eleventh paragraph 
of the said bill, this defendant denies that he, or any of his 
predecessors in title, had any knowledge, or are chargeable 
with any constructive notice, of the powers, (jiuties, and 
respective rights of the defendants Eunice V. Avery or 
John Brosnan, Jr., in executing deeds or transfers of the 
properties held by trustees for the benefit of the kaid Provi¬ 
dent Relief Association. On information and belief, this 
defendant says that no conveyance of real property has 
ever been made directly to the said Provident Relief Asso¬ 
ciation during its existence. This defendant denies that 
the deeds and trusts are “void and of no legal effect,’’ but 
if this allegation be true, then this court is without juris¬ 
diction, because the complainants have a plain, adequate, 
and complete remedy at law by an action of ejectment; and 
he also denies that they are entitled to recaptutre the said 
property free and clear of all encumbrances, or otherwise, 
or to recover a judgment in such sum as the said property 

may be found to be worth, or the parties defendant, 

41 or any of them, may have obtained for tike same, or 
in any other sum whatsoever. 

12. Further answering the said bill of complaint, and 
each and every paragraph thereof, this defendant on in¬ 
formation and belief says that during the entire year 1920, 
and prior and subsequent thereto, the capital stock of the 
Provident Relief Association consisted of 1,000 |shares, 497 
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shares of which were owned bv the said John Brosnan, 
Jr., 498 shares were held by him as the Administrator of 
the estate of his father John Brosnan, Sr., one share was 
owned bv Eilnice V. Avery, and four shares were owned 
by Thomas W. Bramhall; that the entire Board of Direc¬ 
tors of the said Association consisted of the said John 
Brosnan, Jr., Eunice V. Avery, and Thomas W. Bramhall; 
that the officers of the said Association were John Bros¬ 
nan, Jr., President and Treasurer, Thomas W. Bramhall, 
Secretary, and Eunice V. Avery, Vice-President and As¬ 
sistant Treasurer; that the said Eunice V. Averv was also 
duly appointed and authorized to perform the duties of the 
Secretary during the latter’s absence or inability to act; 
that she performed such duties under the name of Sec¬ 
retary, Assistant Secretary, or Acting Secretary; that the 
deed of trust of February 20, 1920, from Richard M. Par¬ 
ker, surviving trustee, and Richard M. Parker and John 
N. Armstrong, trustees, to secure Mary E. Myers the sum 
of $10,000.00, was signed by the Provident Relief Associa¬ 
tion by John Brosnan, Jr., President, and by E. V. Avery, 
Vice-President and Acting Secretary, with the corporate 
seal affixed thereto; that the deed of April 5, 1920, from 
Richard M. Parker and John N. Armstrong, Trustees, to 
John Brosnan, Jr., was authorized by the Provident Relief 
Association by E. V. Avery, Vice-President, and Acting 
Secretary, with the corporate seal affixed thereto; that the 
said conveyances were therefore directed bv the Provident 
Relief Association, by two of its three officers, by a 
42 majority of its Board of Directors, and by the own¬ 
ers and holders of 996 of its 1,000 shares of cor¬ 
porate stock, and the corporate seal was attached thereto; 
that- no formal meeting or vote of the stockholders was 
necessary to validate the said conveyances; that they were 
not corporate conveyances; that the said Association and 
its officers and directors and stockholders are estopped to 
deny the validity thereof; that if the said Association be 
as innocent as this defendant, and a loss must occur, it 
must fall upon the said Association since its own fault 
created the opportunity to bring about such loss; that if 
the said deeds or deeds of trust were defectively executed, 
the parties giving consideration therefor have valid equita¬ 
ble liens on the said property to the extent of the consid¬ 
eration given; that the said deed of trust of February 20, 
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1920, to secure Mary E. Myers in the sum of $10,000.00, 
was a purchase money mortgage, to the validity of which 
a vote of the stockholders of the said Association was not 
necessary, nor was their consent thereto required; that 
the stockholders can not question the validity lof a mort¬ 
gage or lien while the corporation retains tlie benefits 
thereof; the corporation is estopped to deny the validity 
of its conveyances, contracts, or other transactions, which 
have been ratified by a majority of its stockholders, even 
if all of its assets were involved; that the said Association 
and its officers and directors and stockholders are estopped 
to deny the validity of the said conveyances, by reason of 
the recitals thereof, upon which all subsequent innocent 
purchasers or mortgagees were and are entitled to rely, 
without being obliged to go behind them; and that as the 
complainants in this suit seek to destroy every conveyance 
of the said property and transfer of secured nbtes, begin¬ 
ning with the deed of April 5, 1920, from Richard M. 
Parker and John N. Armstrong, Trustees, to John 
Brosnan, Jr., and ending with the transfer bf the deed 
of trust notes for $60,000.00 to the Aca.cia Mutual 
43 Life Association on December 10, 1927, all parties 
thereto, in addition to those named as defendants in 
the bill of complaint, are indispensable parties to this suit, 
especially as all of the aforesaid conveyances cpntain war¬ 
ranties of title, the breach whereof would render the 
grantors personally liable for damages. 

13. This defendant further says that th^ aforesaid 
Thomas W. Bramhall, Secretary of the said Prpvident Re¬ 
lief Association, was and is a lawver and the husband of 
a sister of the said John Brosnan, Junior, and the said 
Association was a close or family corporation; that the 
said Thomas W. Bramhall has had knowledgb or notice 
of what has been done by the said John Brosnan, Junior, 
and Eunice V. Avery, in connection with the matters and 
things hereinbefore set forth, and has never objected 
thereto, but on the contrary has assented thereto and ac¬ 
quiesced therein, and also in connection with many other 
affairs of the said Association, including the said Eunice 
V. Avery’s continual performance of the duties of Sec- 
retarv. 

... * 

14. Further answering the said bill of complaint, this 

defendant says that the consideration which ijie gave for 
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the said property was approximately $90,000.00, inclusive 
of and subject to the aforesaid deed of trust for $60,000.00. 

15. Further answering the said bill of complaint, this de¬ 
fendant says that the aforesaid deed of trust of February 
20, 1920, from Richard M. Parker, surviving trustee, and 
Richard M. Parker and John N. Armstrong, Trustees 
under the deed of trust of February 16, 1920, from John 
Brosnan, Jr., to secure Mary E. Myers in the sum of 
$10,000.00, and the aforesaid deed in fee simple of April 
5, 1920, from the said Richard M. Parker and John N. 
Armstrong, Trustees, to the said John Brosnan, Jr., were 
not corporate conveyances, and therefore did not require a 
vote of the stockholders of the Provident Relief Associa¬ 
tion to authorize their execution and delivery. 
44 This defendant again says that none of the four 
equity suits nor the administration cause, mentioned 
in the ninth paragraph of the said bill, either separately or 
collectively, gave any constructive notice to prior or sub¬ 
sequent purchasers or mortgagees, both by reason of the 
dates when they were filed and the purposes for which 
they were filed, as will more fully appear by reference to 
the records in the said causes. The said equity suits were 
filed on the following dates: Equity No. 40559, on Septem¬ 
ber 27, 1922; Equity No. 43782, on March 16, 1925; Equity 
No. 45668, on May 20, 1926; and Equity No. 46630, on 
February 16, 1927. The aforesaid deed in fee simple from 
Parker and Armstrong, Trustees, to John Brosnan, Jr., 
was executed and delivered on April 5, 1920, or more 
than two and one-half years before the filing of the first 
of the said equity suits, and the aforesaid deed in fee sim¬ 
ple of October 23, 1920, from John Brosnan, Jr., to the 
Terminal Commercial and Savings Bank, for a considera¬ 
tion of $100,000.00, was executed and delivered nearly two 
years before the first of the said equity suits was filed. 
John Brosnan, Sr., the father of John Brosnan, Jr., died 
intestate on May 7, 1917. Administration Cause No. 
24027, related to the administration of the individual estate 
of the said John Brosnan, Sr., and not to the corporate 
property or affairs of the Provident Relief Association or 
its holding trustees. Letters of administration were 
granted to John Brosnan, Jr., on September 26, 1917, in 
the said Administration Cause No. 24027. This defendant 
again says that both the said John Brosnan, Jr., and the 
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Terminal Commercial & Savings Bank were bona fide pur¬ 
chasers of the property involved in this suit, through which 
purchasers he deraigns his title, but even if the said con¬ 
veyance by the said Parker and Armstrong, Trustees, of 
April 5, 1920, to the said John Brosnan, Jr., is voidable 
at the suit of other beneficiaries or their r^presenta- 

45 tives, as in fraud or breach of the deed in trust to 
them, and the grantee John Brosnan, Jr., was a par¬ 
ticipant in or cognizant of the alleged fraud or breach 
of trust, it can not be set aside after the land had passed 
into the hands of the Terminal Commercial & Savings 
Bank, a bona fide purchaser. The said Bank vrals entitled 
to protection as a bona fide purchaser, and could convey 
a good title to any subsequent purchaser irrespective of 
notice on the part of the latter of defects in the title, be¬ 
cause a purchaser with notice from a bona fide (purchaser 
without notice succeeds to the rights of the letter and 
occupies the position of a bona fide purchaser, ^nd as the 
first purchaser was entitled to hold and enjoy the prop¬ 
erty, he was equally entitled to sell it, otherwise a stagna¬ 
tion of property would occur. 

16. Further answering the said bill of complaint, this 
defendant says that the defendant Eunice V. ^.verv was 
elected as Vice-President and Assistant Treasurer of the 
Provident Relief Association at a special meeting of its 
Board of Directors held on October 31, 1917, and was 
thereafter annuallv re-elected as such for six or seven 
years. In addition, she was duly appointed as the Acting 
Secretary, or Secretary for the time being, of the said 
Association in the latter part of the year 1918, as hereinbe¬ 
fore stated, and continued as such for a period of six or 
seven years, due to the fact that the Secretary Thomas W. 
Bramhall had enlisted in the Army, and moved tb Chicago, 
Illinois, and was unable to perform his duties as Secretary 
by reason thereof. Among the many corporate instruments 
signed by the said Eunice V. Avery in her official capacity, 
were the following: Minutes of the Meeting of thk Board of 
Directors of the Provident Relief Association he!ld on Sep¬ 
tember 3, 1918, signed by E. V. Avery as Vice-President 
and Acting Secretary; Minutes of the Annual Meet- 

46 ing of the Stockholders of the Provident Relief 
Association held on January 14, 1919, iiji the then 

office of the Association No. 617 F Street, Northwest, 
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Washington, D. C., (which were signed by E. V. Avery, 
Acting Secretary); Minutes of the Annual Meeting of the 
Stockholders of the Provident Relief Association held on 
January 20, 1920, in its office No. 738 12th Street, North¬ 
west, Washington, D. C., (998 shares of stock out of a 
total of 1000 shares being represented), signed by E. V. 
Avery, Acting Secretary; Minutes of the Meeting of the 
Board of Directors of the Provident Relief Association 
held on January 20, 1920, signed by E. V. Avery, Acting 
Secretary; Minutes of the Annual Meeting of the Stock¬ 
holders of the said Association held at its office on Janu¬ 
ary 16, 1925 (at which 996 shares of stock were repre¬ 
sented), signed by E. V. Avery, Secretary (at which meet¬ 
ing “E. V. Avery acted as Secretary ”); Minutes of the 
Annual Meeting of the Board of Directors of the said As¬ 
sociation held at its office on January 16, 1925, signed by 
E. V. Avery, Assistant Secretary (at which meeting “E. 
V. Avery was elected to the office of Assistant Secretary and 

the necessary authority vested in her to fulfill all the duties 
•/ •/ 

devolving on the office of Secretary in the absence or 
inability of the Secretary”); deed in fee simple of Sep¬ 
tember 23, 1918, from Richard M. Parker and Julius W. 
Tolson, Trustees, to Charles D. Lancaster, conveying Lot 
28 in Block 4 of Moore & Barbour’s Addition to Washing¬ 
ton, per plat recorded in Liber County 15, at folio 13, 
signed by E. V. Avery, Vice-President and Acting Secre- 
ary; deed in fee simple of March 21, 1919, from Richard 
M. Parker and Julius W. Tolson, Trustees, to Robert L. 
O’Brien, conveying Lot 33 in Square 3117, signed by E. V. 
Avery, Acting Secretary; deed in fee simple of March 18, 
1919, from Parker and Tolson, Trustees, to Lucie H. Rit- 
terbusch, conveying Lot 74 in Walker’s Subdivision in 
Block 27, Columbia Heights, per plat recorded in Liber 
County 35 at folio 124, signed by E. V. Avery, Vice- 
47 President and Acting Secretary; deed of trust of 
February 20, 1920, from Richard M. Parker, surviv¬ 
ing trustee, and Richard M. Parker and John N. Armstrong, 
Trustees, to Samuel J. Henry and Francis S. Carmody, con¬ 
veying parts of Sublots 36 and 37 in Square 288, to secure a 
promissory note of the Provident Relief Association for $10,- 
000, payable to the order of Mary E. Myers, signed by E. V. 
Avery, Vice-President and Acting Secretary; deed of March 
10,1924, from Richard M. Parker, surviving trustee, to Sidney 
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Thompson, Trustee, conveying parts of Sublots 36 and 37 
in Square 288, signed by E. V. Avery, Assistant ^nd Acting 
Secretary; deed of trust of March 19, 1924, frbm Sidney 
Thompson, Trustee, to Lee D. Latimer and William Bray- 
shaw, conveying parts of Sublots 36 and 37 and all of Sublot 
38 in Square 288 to secure George D. Miller the sum of 
$20,000, signed by E. V. Avery, Secretary; deed of trust of 
March 25,1925, from Sidney Thompson, Trustee, to Ameri¬ 
can Security & Trust Company, conveying parts of Sublots 
36 and 37 and all of Sublot 38, to secure the National Sav¬ 
ings & Trust Company the sum of $25,000, signed by E. V. 
Avery, Secretary; deed of trust of March 25, 1925, from 
Sidney Thompson, Trustee, to R. Thomas Robinson and 
John M. Camalier, conveying parts of Sublots 36 and 37 and 
all of Sublot 38 in Square 288, to secure Charle^ R. Marks 
the sum of $10,000, signed by E. V. Avery, Secrdtary; deed 
in fee simple of April 5,1920, from Richard M. Parker, and 
John N. Armstrong, Trustees, to John Brosnah, Jr., con¬ 
veying parts of Sublots 36 and 37 in Square 288j signed by 
E. V. Avery, Vice-President and Acting Secretary; direc¬ 
tion of March 19, 1919, to Parker and Tolson, Trustees, to 
execute a deed of Lot 33 in Block 4 of Moore & Barbour’s 
Addition to Washington, to Robert L. O’Brien—•“by direc¬ 
tion of the Provident Relief Association, evidenced by the 
signature of its President & Acting Secretary, and the af¬ 
fixing hereto of its corporate seal,” signed by E; V. Avery, 
Acting Secretary, Provident Relief Association; 
48 Minutes of the Meeting of the Board of Directors 
of the Provident Relief Association held oji February 
19, 1920, signed by E. V. Avery, Vice-President ^nd Acting 
Secretary; Certified copy of resolutions passed it the meet¬ 
ing last mentioned directing Richard M. Parkeif, surviving 
trustee, to execute a certain deed of trust on 738 12th Street, 
Northwest, and directing Richard M. Parker ahd John N. 
Armstrong, Trustees for the Provident Relief Association, 
to execute a certain second deed of trust on 740 12th Street, 
Northwest, for $10,000, the proceeds to be deposited to the 
credit of the Provident Relief Association, which certified 
copy was signed by E. V. Avery, Vice-President and Acting 
Secretary; Minutes of the Meeting of the Board qf Directors 
of the Provident Relief Association held on May 3,1920, at 
its office 738 12th Street, Northwest, at whichj meeting a 
resolution was passed directing Richard M. parker and 
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Julius W. Tolson, Trustees for the Provident Relief Asso¬ 
ciation, to execute a deed conveying premises 1839 Eagle 
Street, Baltimore, Maryland, to Jacob Steimberg and Mary 
Steimberg, his wife, for $1200.00, which minutes were signed 
by E. V. Avery, Acting Secretary; Certified copy of the 
minutes and resolution of May 3, 1920, which certificate 
was signed by E. V. Avery, Acting Secretary; Minutes of 
the Meeting of the Board of Directors of the Provident Re¬ 
lief Association held on March 10,1924, at its office 738 12th 
Street, Northwest, at which a resolution was passed direct¬ 
ing Richard M. Parker, surviving trustee for the Provident 
Relief Association, to convey premises 738 12th Street, 
Northwest, Lot 824, Square 288, comprising parts of Lots 
36 and 37 and all of Lot 38 in said Square, to Sidney Thomp¬ 
son as trustee for the Provident Relief Association, in and 
on certain trusts, and at which meeting a further resolution 
was passed ‘ 4 That a copy of this resolution, certified by the 
Acting Secretary and attested by the President, be 
49 furnished the said Richard M. Parker as evidence of 
his authority to convey,” which minutes were signed 
by E. V. Avery, Acting Secretary; Certified copy of the 
Minutes and Resolutions of March 10, 1924, which certified 
copy was signed by E. V. Avery, Acting Secretary; and the 
Annual Reports of the Provident Relief Association to the 
Superintendent of Insurance for the District of Columbia, 
for the years 1918, 1919, 1920, 1921, 1922, 1923, and 1924, 
signed by E. V. Avery in her secretarial capacity. 

17. Further answering the said bill of complaint, this 
defendant says the sisters of John Brosnan, Jr., namely, 
Julia Meinberg, Nellie Brosnan, Catherine Vernon, and 
Irene McCarthv knew that the defendant Eunice V. Averv 

V w 

became an officer of the Provident Relief Association im- 
mediatelv after the death of their father, John Brosnan, 
Sr., as shown by their petition filed in the aforesaid Admin¬ 
istration Cause No. 24027, and sworn by them on December 
8, 1922, praying for the removal of John Brosnan. Jr., as 
administrator, and for other relief. Moreover, all of the 
aforesaid recorded conveyances gave them constructive no¬ 
tice that the defendant E. V. Avery was acting as Secretary 
of the Provident Relief Association, and the minutes of its 
corporate meetings, and its annual reports to the Superin¬ 
tendent of Insurance, likewise gave them notice that she 
was acting as, and performing the duties of, the Secretary 
of the said Association. In the aforesaid Equity Cause No. 
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45668, in which the said Catherine Vernon and Julia Mein- 
berg were complainants and the Provident Relief Associa¬ 
tion, John Brosnan, Jr., and Eunice V. Avery, wer^ defend¬ 
ants, filed on May 20, 1926, praying for receiver and in¬ 
junction, it is expressly alleged that the office building of 
the Provident Relief Association was subject to two deeds 
of trust, the validity of which was not questioned but 

50 on the contrary was admitted. The fact is, is shown 
by the Land Records, that when the said bill was 

filed on May 20, 1926, the said office building was shbject to 
two deeds of trust, namelv, the aforesaid deed of trust of 
March 25, 1925, from Sidney Thompson, Trusted, to the 
American Security & Trust Company, to secure the National 
Savings & Trust Company the sum of $25,000, and t^ie afore¬ 
said deed of trust of March 25, 1925, from Sidney Thomp¬ 
son, Trustee, to R. Thomas Robinson and John M. Camalier, 
to secure Charles R. Marks the sum of $10,000, both of which 
deeds of trust were signed by E. V. Avery, Secretary. 

18. Further answering the said bill of complaint, this 
defendant says that in the aforesaid Equity Cause No. 
40559, filed on September 27, 1922, by the sisters of John 
Brosnan, Jr., namely, Mary Bramhall, Nellie Brosnan, 
Catherine Vernon, Irene McCarthy, and Julia Meihberg, as 
complainants, against John Brosnan, Jr., and Eunice V. 
Avery, did not include or mention any of the land involved 
in this suit but referred only to Sublot 74 in }31ock 27, 
Columbia Heights; Lots 28 to 33, Block 4, Mooije & Bar¬ 
bour’s Addition to Washington; and to part of original Lot 
8 in Square 480, improved by premises No. 513 N Street, 
Northwest. The bill also referred to property in Mary¬ 
land and Virginia, without any description whatever 
thereof; and the said Equity Cause No. 40559 can not 
charge any prior or subsequent purchaser or nkortgagee 
with any notice of any defects in the title to the real estate 
involved in this suit. The relief sought in that su^t was in¬ 
junction, re-conveyance of property described iij the bill, 
and accounting, and to declare that certain share^ of stock 
of the Provident Relief Association standing in [the name 
of John Brosnan, Jr., belonged to the estate of John Bros¬ 
nan, Sr. 

19. The aforesaid Equity Cause No. 45668 wag filed on 
May 20, 1926, by Catherine Vernon and Julia Mein- 

51 berg, as complainants, against the Provident Relief 
Association, John Brosnan, Jr., and Eunice jV. Avery, 
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as defendants, as hereinbefore stated, and the relief sought 
was receiver and injunction. By an amended bill, Irene Mc¬ 
Carthy and Nellie Brosnan, and the National Savings & 
Trust Company as Administrator, were brought in as par¬ 
ties defendant. By order passed therein on June IS, 1926, 
Henry I. Quinn and Joseph Button were appointed as re¬ 
ceivers of certain assets of the Provident Relief Associa¬ 
tion. There is nothing in that suit which can charge any 
prior or subsequent purchaser or mortgagee with notice of 
any defects in the title to the property involved in this suit. 

20. The aforesaid Equity Cause No. 43782 was filed on 
March 16, 1925, by Irene McCarthy, Catherine Vernon, 
Julia Meinberg, Nellie Brosnan, and Mary Bramhall, as 
complainants, against John Brosnan, Jr., and Eunice V. 
Avery, as defendants, and charged that the defendants 
were mismanaging* the property and affairs of the Provi¬ 
dent Relief Association, and prayed for injunction, pro¬ 
duction of books, and other relief. The bill contains a 
casual reference to the office building of the Association, 
without describing it, in referring to a certain statement 
showing an additional indebtedness by way of a deed of 
trust on the office building for the sum of $20,000. No 
reference whatever is made to the real estate involved in 
this suit, and that suit can not charge any prior or subse¬ 
quent purchaser or mortgagee with any notice of any de¬ 
fects in the title to the property involved in this suit. 

21. Further answering the said bill of complaint, this 

defendant savs that in addition to the various documents 
* 

mentioned in the fifteenth paragraph of this answer, signed 
by E. V. Avery in her secretarial capacity, she also signed, 
in the same capacity, the following papers: Minutes of the 
Meeting of the Board of Directors of the Provident 
52 Relief Association held on January 9, 1923, signed 
by E. V. Avery, Acting Secretary; Minutes of the 
Meeting of the Board of Directors of the said Association 
held on March 19, 1924, signed by E. V. Avery, Acting 
Secretary; Minutes of sixteen other meetings of the Board 
of Directors or Stockholders of the said Association held 
on various dates other than those hereinbefore set forth, 
signed by E. V. Avery in her secretarial capacity; and the 
direction of March 25, 1925, to Sidney Thompson, Trus¬ 
tee, to execute the aforesaid tv*o deeds of trust and notes 
of March 25, 1925, for the sums of $25,000.00 and $10,- 
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000.00, respectively, signed by E. V. Avery, Absistant 
Secretary. Among the other Minutes of Meetings signed 
by the said Eunice V. Avery in her secretarial Rapacity 
were the following: Stockholders’ Meeting of January 11, 
1921 (996 shares of stock being represented); Bbard of 
Directors’ Meeting of January 11, 1921 (at which bhe was 
elected Assistant Secretary on account of the absence of 
the secretary Thomas W. Bramhall); Board of Directors’ 
Meeting of August 29, 1921; Stockholders’ Meeting of 
January 10, 1922 (996 shares of stock being represented); 
Board of Directors’ Meeting of January 10, 1922 (at which 
she was elected as Vice-President and Assistant Treas¬ 
urer and w r as appointed Acting Secretary); Stockholders’ 
Meeting of January 9, 1923 (996 shares of stopk being 
represented); Board of Directors’ Meeting of January 9, 
1923); Stockholders’ Meeting of January 11, 1^24 (996 
shares of stock being represented); Stockholders’!Meeting 
of January 15, 1925 (996 shares of stock bein^ repre¬ 
sented) ; Board of Directors’ Meeting of Febrqary 10, 
1919 (at which the President of the Association was au¬ 
thorized and directed to see to the execution of th^ proper 
papers, and to do all necessary things, to effect the pur¬ 
chase of 738 12th Street, Northwest, for $40,000.00; and 
the sales of 77 U Street, Northwest, and 121^ Euclid 
Street, Northwest, at their book values, Were au- 
53 thorized); Board of Directors’ Meeting of May 11, 
1920 (at which was authorized the sale of 1805 Eagle 
Street, Baltimore, Maryland, through Ira Holt, Agent, for 
$ 1 , 000 . 00 ). | 

22. Further answering the said bill, this defendant says 
that as he was a remote and not an immediate purchaser 
of the said property, and had no notice that the provisions 
of the said deed in trust of February 16, 1920, tb the said 
Trustees Parker and Armstrong from the said Jphn Bros- 
nan, Jr., had not been complied with (although they had 
been complied with), he was not bound to go behind their 
said deed in fee simple of April 5, 1920, to the ^aid John 
Brosnan, Jr., reciting that all requirements of the said 
deed in trust had been complied with, to ascertain whether 
or not such recitals were true. As the direction to the 
said Trustees, provided for in the said deed in trust, was 
not required to be incorporated into the said conveyance 
of the said Trustees it could be given by a separate writ- 
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ing (and was so given, as this defendant is informed and 
believes), and this defendant, as a remote bona fide pur¬ 
chaser, had the right to rely upon the truth of the recitals 
in their said deed of April 5, 1920, that such direction had 
been duly given. Moreover, the official signatures and cor¬ 
porate seal to the said deed were in and of themselves suf¬ 
ficient to give such direction. Even if the said deed of 
April 5, 1920, from the said Parker and Armstrong, Trus¬ 
tees, to the said John Brosnan, Jr., had been a deed of 
and by the said corporation, Provident Relief Association 
itself (which it was not), and had been of property in 
which it was vested with the title (which it was not), no 
vote of its stockholders was necessarv for its valid execu- 
tion and delivery, because it was a deed in fee simple 
and not a mortgage of, and did not give any lien upon, 
the said property. As any purchaser from or lender to 
the said Trustees was expressly relieved from seeing to 
the application of the purchase or loan money, by 
54 the terms of the said deed in trust of February 16, 
1920, it was and is immaterial, especially so far as 
this defendant is concerned as a remote bona fide purchaser, 
whether or not the said John Brosnan, Jr., paid, or the 
said Association received, the purchase money for the said 
land, under the said deed of April 5, 1920, or the proceeds 
of the loan under the said deed of trust of February 20, 
1920, executed by the said Trustees Parker and Armstrong, 
to secure Mary E. Myers the sum of $10,000.00. 

23. Further answering the said bill of complaint, this 
defendant, on information and belief, says that the Depart¬ 
ment of Insurance of the District of Columbia made an 
examination of the affairs of the said Provident Relief 
Association as of September 3, 1921 (about seventeen 
months after the said deed of April 5, 1920, from the 
said Parker and Armstrong, Trustees, to the said John 
Brosnan, Jr., and about ten months after the said deed 
from the said John Brosnan, Jr., to the said Terminal 
Commercial and Savings Bank), and found and reported 
(and the facts were) that the said Association owned its 
home office building, located at 738 12th Street, North¬ 
west, being a 3-story brick and stone office building, and 
occupied the second and third stories; that the first floor 
was occupied by the said Terminal Commercial and Sav¬ 
ings Bank; that the adjoining property, 740 12th Street, 
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Northwest, corner of H Street, was “owned by tjie Bank, 
and by an agreement between the Association and the 
Bank,” the Association occupied the second ajid third 
stories of the latter (the Bank’s) building, in ^xchange 
for the Bank’s occupancy of the first floor of tjie Asso¬ 
ciation’s building at 738 12th Street; and that “th6 amount 
of the exchange rental, as set out in the agreement,” was 
$400.00 per month. This defendant further says that the 
facts so found by the Insurance Department, in the due 
performance of its public duties, were and are 
55 wholly inconsistent with and contradictory of the 
theory of the complainants’ bill of complaint in this 
suit, and show that the said Bank was the true and bona 
fide purchaser and owner of the property involved in this 
cause, namely, 740 12th Street, Northwest, confer of H 
Street, and that the said Association was the sai$ Bank’s 
tenant of the second and third stories of the Band’s prop¬ 
erty, and paid rent therefor to the said Bank, in accord¬ 
ance with the terms of the said agreement between them. 

And now, having fully answered the said bill of com¬ 
plaint, and each and every paragraph thereof, this defend¬ 
ant prays to be hence dismissed with his reasonable costs in 
this behalf sustained. 

L. WHITING ESTliS, 

Defendant. 

BENJAMIN S. MINOR, 
PAUL B. CROMEHN, 
BOLITHA J. LAWS; 

Attorneys for Defendant L. Whiting Estes. 


Washington, D. C., February 18, 1929. 

District of Columbia, ss : 

L. Wliiting Estes, being first duly sworn, deploses and 
says that he is the defendant named in the foregoing an¬ 
swer by him subscribed; that he has read the same, and 
knows the contents thereof; and that he verily believes the 
facts stated in the said answer to be true. 

L. WHITING 

Subscribed and sworn before me this 18 day of February, 
1929. 

[seal.] F. A. SEBRI^G, 

Notary Public, D. C. 
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56 Designation of Names and Addresses. 

The name and postoffice address of the party defendant 
in whose behalf the foregoing answer is filed are L. Whiting 
Estes, 470 Louisiana Avenue, Northwest, Washington, Dis¬ 
trict of Columbia; and the names and post office addresses 
of the attorneys offering the same for filing are Paul B. 
Cromelin and Bolitha J. Laws, National Press Building, 
and Benjamin S. Minor, Colorado Building, Washington, 
District of Columbia. 

BENJAMIN S. MINOR, 
PAUL B. CROMELIN, 
BOLITHA J. LAWS, 
Attorneys for Defendant L. Whiting Estes. 

Separate Answer of John Brosnan , Jr. 

Filed March 21, 1929. 

******* 

To the Honorable Justices of the said Court: 

Comes now John Brosnan, Jr., one of the defendants 
herein, and without waiving any of the objections and ex¬ 
ceptions to the insufficiencies and defects of the bill of com¬ 
plaint, for an answer says as follows: 

1. This defendant admits the allegations of the first para¬ 
graph of the said bill. 

2. This defendant also admits the allegations of the 
second paragraph of the said bill. 

3. For answer to the third paragraph of the said bill, 
this defendant says that the property therein described had 
been bought by him and had been paid for with his own 
funds and not with funds of the Provident Relief Associa¬ 
tion. The other allegations of the said paragraph are 
admitted. This defendant acquired the said property by 
deed of January 7, 1920, in fee simple, from the Washing¬ 
ton Loan & Trust Company, Trustee. The said 

57 property was then subject of record to a deed of 
trust of March 12,1913, securing the sum of $4,000.00, 

which was released Januarv 28, 1920. Bv deed of trust 
of January 9, 1920 this defendant secured the Washington 
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6% Building Association $35,000.00, and this trust was not 
released until December 4, 1924. The deed in trust of Feb¬ 
ruary 16, 1920 from him to Richard M. Parker and John N. 
Armstrong, was expressly made subject to encumbrances 
of record. By deed of trust of February 20, 1920, Richard 
M. Parker, surviving trustee, and Richard M. Parker and 
John N. Armstrong, trustees, secured Marv E. Mvers the 
sum of $10,000.00, evidenced by a promissory note of the 
Provident Relief Association, payable on or before one 
year after date, with interest from its date at the rate of 
six per centum per annum, payable semi-annually. This 
deed of trust was not released until April 19, 1921, and the 
release was not recorded until February 19, 19^4. Both 
of the aforesaid deeds of trust were executed for the pur¬ 
pose of securing the purchase moneys for the sdid prop¬ 
erty. This defendant bought the said property from the 
Washington Loan & Trust Company, Trustee, foif the sum 
of $49,600.00, and sold it to the said Richard M. Parker and 
John N. Armstrong, Trustees, for the same sum[ 

4. Answering the allegations of the fourth paragraph of 
the said bill, this defendant says that the said property did 
not prove to be a desirable asset for the Provident Relief 
Association, in that the income derived from it was negligi¬ 
ble, and amounted to the sum of $66.66 during tjie period 
that the title was held by the said Parker and Armstrong 
as trustees for the Provident Relief Association, j Accord¬ 
ingly, by deed of April 5, 1920, the said property was re¬ 
conveyed by the said Parker and Armstrong, Trustees, to 
this defendant in fee simple for the sum of $50,188.50, sub¬ 
ject to the aforesaid two deeds of trust aggregating $45,- 
000.00 in principal, and the balance was paid in cash. 
58 The Provident Relief Association in its annual re¬ 
port to the Superintendent of Insurance for the Dis¬ 
trict of Columbia, for the year 1920, reported the purchase 
of the said property from this defendant for the sum of 
$49,600.00, and the sale back to him for the sum of $50,- 
188.50, and further reported that it made a profit of $588.50 
on the sale back to him. This defendant further; says that 
Eunice V. Avery was duly authorized to join in the execu¬ 
tion of the aforesaid deed of April 5, 1920, from the said 
Parker and Armstrong, trustees, to him and fivers that he 
was a bona fide purchaser for value and without notice. 


4—6228a 
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This defendant admits that the said deed of April 5, 1920, 
was in fee simple and without reservations or conditions, 
and that it was recorded April 16, 1920. He further admits 
that the said deed was signed by the defendants Richard 
M. Parker and John N. Armstrong, Trustees, and by the 
Provident Relief Association by Eunice V. Avery as Vice- 
President, and attested by her as Acting Secretary, with 
the seal of the Provident Relief Association affixed, and 
this defendant further avers that the said deed was in fact 
signed by them. He further admits that the said deed was 
acknowledged by the said Richard M. Parker and John N. 
Armstrong, Trustees, and that there was no acknowledg¬ 
ment of it bv the said E. V. Averv as Vice-President or as 
Acting Secretary or otherwise. He avers that no acknowl¬ 
edgment by the said E. V. Avery was necessary as neither 
she nor the Provident Relief Association was a party 
grantor in the said deed, and as the signature of the said 
Association thereto was required only as evidence of its 
direction to the said trustees to execute the said deed. This 
defendant believes that Plaintiff’s Exhibit No. 1 is a sub¬ 
stantially correct copy of the said deed of April 5, 1920. 
He admits that when the said deed was executed and at¬ 
tested as aforesaid, the said E. V. Avery was not the Sec¬ 
retary of the said Association and that at that time and 
for some time prior thereto one Thomas W. Bram- 
59 hall was the Secretary of the Association but he 
avers that she then was the Secretary for the time 
being of the said Association. This defendant says that in 
the latter part of the year 1918 the said Thomas W. Bram- 
hall removed from the District of Columbia and took up 
his residence in Chicago, Illinois and has since resided and 
still resides there, but has made occasional visits to the Dis¬ 
trict of Columbia; that since his said removal in the vear 
191S, the said Thomas W. Bramhall has never performed 
any acts as Secretary of the said Association; that when 
the said deed of April 5, 1920, was executed and attested 
as aforesaid, the said Thomas W. Bramhall was absent 
from the District of Columbia; that by reason of the con¬ 
templated absence or inability of the Secretary of the said 
Association to perform his duties as such, it was expressly 
provided in the said deed in trust of February 16, 1920, 
that the direction of the said Provident Relief Association 
to the said Richard M. Parker and John N. Armstrong. 
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Trustees, should be evidenced and sufficiently attested by 
the signature of the President or Vice-President “and the 
Secretary for the time being of the said Association and 
its corporate seal being* affixed.'’ This defendant says that 
soon after the removal of the said Thomas W. Bramhall 
from the District of Columbia to Chicago, Illinois,j as afore¬ 
said, the said Provident Relief Association, by a majority 
of its Board of Directors, and with the practically unani¬ 
mous assent of all of the holders of its shares of stock, duly 
appointed the said E. V. Avery as its Acting Secretary, and 
that she thereby became and was “the Secretary for the 
time being of the said Association," and continually func¬ 
tioned as such for six or seven years thereafter; that dur¬ 
ing said period of time, the said Association held out the 
said E. V. Avery as its Secretary or Assistant Secretary or 
Acting Secretary of Secretary for the time bein^*, and she 
signed all papers executed by the said Association and re¬ 
quiring the signature of its Secretary or Secretary for the 
time being, and she was duly accredited and accepted 
60 by the Superintendent of Insurance of the District 
of Columbia as the person lawfully authorized to 
perform the duties of the Secretary of the said Association, 
and also by all parties with whom the said Association 
came into business relations. This defendant further says 
that when the said deed of April 5, 1920, was executed, the 
said E. V. Avery was the duly elected and qualified Vice- 
President and the duly appointed and qualified Assistant 
Secretary or Acting Secretary or Secretary foil* the time 
being. This defendant further savs that the sa d deed of 
April 5,1920, was and is fair on its face, shows a strict com¬ 
pliance, both in law and in fact, with the provisions of 
the said deed in trust of February 16, 1920, and po grantee 
or alienee was or is obliged to go behind it. Tl^is defend¬ 
ant denies that no consideration was given to thq said Par¬ 
ker and Armstrong, Trustees, or to the said Provident Re¬ 
lief Association by him for the said deed of April 5, 1920, 
and again avers that he was a bona fide purchaser of the 
said property for full value and without notice. This de¬ 
fendant also denies that the said deed of April 5, 1920, 
“was and is void and of no legal effect," and he also denies 
that “the lawful title to said property was then and is now 
in the defendants Richard M. Parker and John N. Arm¬ 
strong, as Trustees for the use and benefit of the Provident 
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Relief Association, a corporation. ” If the allegations just 
quoted be true, then the complainants have a plain, com¬ 
plete, and adequate remedy at law by an action of eject¬ 
ment, and this court of equity is without jurisdiction, since 
the bill seeks to enforce a merely legal title, and this suit 
is nothing else than an action of ejectment in the form 
of a bill in chancery. 

5. Answering the fifth paragraph of the said bill, this 
defendant avers that by deed of October 23, 1920, he con¬ 
veyed the said property to the Terminal Commercial and 
Savings Bank, a corporation, in fee simple subject to the 
two aforesaid deeds of trust aggregating $45,000.00 in prin¬ 
cipal for a consideration of $100,000.00, inclusive of 
61 the principal and interest represented by the said 
deeds of trust, and that the said consideration was 
paid by the said grantee to the said grantor, and that the 


said grantee was a bona tide purchaser for full value and 


without notice. This defendant admits that bv deed of 

* 


January 22, 1924, more than three years after the said 
deed of October 23, 1920, the said Terminal Commercial 
and Savings Bank transferred the said property to the de¬ 
fendants R. Golden Donaldson and James H. Baden, in fee 
simple, under a certain agreement by which the said gran¬ 
tees took the said property as joint tenants, and that they 
took it as trustees or agents for the defendant Commercial 
National Bank, under a written agreement of January 19, 
1924, between the said banks, and that Plaintiff’s Exhibit 
No. 2 is a substantially correct copy of the said agreement. 
This defendant further says that the said grantees were 
bona fide purchasers for full value and without notice. 
This defendant has not possession of the books of the said 

Association and is therefore unable to accuratelv state the 

* 

disposition made by the Provident Relief Association of 
the said consideration. 


6. Answering the sixth paragraph of the said bill, this 
defendant says that by deed of December 1, 1924, the said 
Donaldson and Baden conveyed the said property in fee 
simple to Mildred L. Davis; that by one deed of trust of 
December 1, 1924, the said Mildred L. Davis secured the 
sum of $60,000.00 to William H. Holloway; that by deed 
of trust of January 20, 1925, the said Mildred L. Davis 
secured the sum of $20,000.00 to G. Mearl Valentine, sub¬ 
ject to the aforesaid deed of trust for $60,000.00; that the 
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said deed of trust of January 20, 1925, was released March 
29, 1927; that by deed of January 20,1925, the said Mildred 
L. Davis conveyed the said property to Maude M.i Stevens, 
in fee simple, subject to the aforesaid two deedd of trust 
aggregating $80,000.00 in principal; that by deed of 

62 January 20, 1926, the said Maude M. Stevens con¬ 
veyed the said property to John S. Egan, ii^ fee sim¬ 
ple, subject to the aforesaid two deeds of trust aggregating 
$80,000.00 in principal; that by deed of May 3,1926, the said 
John S. Egan conveyed the said property to the aforesaid 
Mildred L. Davis, in fee simple, subject to the said two 
deeds of trust aggregating $80,000.00 in principal. This 
defendant further says that all of the aforesaid, grantees 
and beneficiaries became such in good faith and for full 
value and without notice. This defendant avers' that the 
notes secured by the aforesaid deed of trust for $60,000.00 
were endorsed and delivered to the Acacia Mutual Life 
Association on December 10, 1927, about one yeat prior to 
the filing of this suit, for full face value and without 
notice, and that the said Acacia Mutual Life Association is 
holder thereof. This defendant further says that he has 
no knowledge or information of the other allegations of the 
sixth paragraph of the said bill, sufficient to form a belief 
concerning them. 

7. Answering the seventh paragraph of the said bill, this 
defendant admits that the conveyances therein ijientioned 
were executed and delivered. He has no knowledge or in¬ 
formation sufficient to form a belief as to what if hny inter¬ 
ests the said Maude M. Stevens, John S. Egan, Mildred L. 
Davis, and G. Mearl Valentine, had or have in the ^aid prop¬ 
erty or why it was transferred to and through thefn, except 
that the said conveyances to and from them werO and are 
fair on their faces, and show them to have been parties who 
were acting in good faith and for full value and without 
notice. This defendant also admits that by deed of March 
10, 1927, the said Mildred L. Davis conveyed the said prop¬ 
erty to L. Whiting Estes, in fee simple, subject to the afore¬ 
said deed of trust for $60,000.00 in principal, and that he 
still holds title to the said property. He further says that 
said L. Whiting Estes was and is an innocent purchaser 
for full value and without notice, and that he deraigned 
his title from various other parties hereinbefore 

63 mentioned, who also were innocent purchasers for 
full value and without notice. 
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8. Answering the eighth paragraph of the said bill this 
defendant says that he has no knowledge or information 
sufficient to form a belief as to the allegation that the cor¬ 
poration minutes of the Provident Relief Association show 
that the aforesaid E. V. Avery was not its Secretary, but 
he avers on information and belief that they do show that 
she was its duly appointed Acting Secretary and Secretary 
for the time being, and that from the latter part of the year 
1918, and continuously for six or seven years after that 
date, she performed all the duties of the Secretary, and 
was lawfully authorized so to do by the said Association. 
On information and belief, this defendant further says 
that the corporate minute books are not complete in their 
present form, and that various minutes are missing there¬ 
from. This defendant further savs that he has no knowl- 

* 

edge or information of the other allegations of the eighth 
paragraph of the said bill sufficient to form a belief con¬ 
cerning them, but he denies that any proceedings in Equity 
Cause No. 40559 in any manner affect the title of L. Whit¬ 
ing Estes to the said property or charge him with any 
notice. 

9. Answering the allegations of the ninth paragraph of 
the said bill of complaint this defendant says that he has no 
personal knowledge as to what information was in the pos¬ 
session of the defendant, L. Whiting Estes, when he ac¬ 
quired the said property. 

10. Answering the tenth paragraph of the said bill, this 
defendant says that he has no knowledge or information 
sufficient to form a belief thereof, but thev do not effect the 
title of L. Whiting Estes to the said property or charge him 
with any notice in respect thereto. This defendant further 

says that this suit was not filed until more than eight 
64 years subsequent to the deed of April 5, 1920, from 

the said Richard M. Parker and John N. Armstrong, 
Trustees, to this defendant; that neither that deed nor any 
other of the many subsequent conveyances of the said prop¬ 
erty, hereinbefore set forth, has even been directly ques¬ 
tioned bv the said Provident Relief Association, or anv of 
its officers, directors, creditors, stockholders, or any other 
party or parties, until the filing of this suit; that all of the 
said conveyances were made in reliance upon those which 
preceded them; that large amounts of moneys have 
changed hands in reliance upon the validity of the said 



COMMERCIAL NATIONAL BANK ET AL. 55 

conveyances; that all of the parties thereto acted in good 
faith, gave full value, and had no knowledge or notice of the 
alleged defects in the title. The said Provident Belief 
Association and its trustees received and retailed, and 
still retain, full consideration for the said property and all 
of the benefits acquired from their sale thereof, haye never 
offered to restore such consideration or benefits; tyat this 
suit can not be maintained because of laches, acquiescence, 
ratification and estoppel; that the complainants have no 
right, title interest or estate in the said property, but are 
mere custodians of such assets of the said Provident Relief 
Association as may be in their possession; and that they 
have no other or greater right to the property involved in 
this suit than has the said Provident Relief Association or 
its said Trustees. 

11. Answering the allegations of the eleventh paragraph 
of the said bill, this defendant denies that the defendant, 
L. Whiting Estes, or any of his predecessors in title, had 
any knowledge, or are chargeable with any constructive 
notice, of the powers, duties and respective rights E. V. 
Avery and this defendant, in executing deeds or transfers 
of the properties held by trustees for the benefit off the said 
Provident Relief Association. On information ahd belief, 
this defendant says that no conveyance of real property 

has ever been made directly to the said provident 
65 Relief Association during its existence. This de¬ 
fendant denies that the deeds and trusts are 4 ‘void 
and of no legal effect,” but if this allegation be true, then 
this Court is without jurisdiction, because the complain¬ 
ants have a plain, adequate and complete remedy at law 
by an action of ejectment; and he also denies ihat they 
are entitled to recapture the said property free and clear 
of all encumbrances, or otherwise, or to recover a judg¬ 
ment in such sum as the said property may be found to be 
worth, or the parties defendant, or any of them, inay have 
obtained for the same, or in any other sum whatsoever. 

12. Further answering the said bill of complaint, and 
each and every paragraph thereof, this defendant on in¬ 
formation and belief says that during the entire year 1920, 
and prior and subsequent thereto, the capital stock of the 
Provident Relief Association consisted of 1,000 shares, 497 
shares of which were owned by this defendant, 498 shares 
were held by him as the Administrator of the estate of his 
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father John Brosnan, Sr., four shares were owned bv 
Thomas W. Bramhall and one share was owned by Eunice 
V. Avery; That the entire Board of Directors of the said 
Association consisted of this defendant, Thomas W. Bram¬ 
hall and Eunice V. Avery; that the officers of the said As¬ 
sociation were this defendant, President and Treasurer, 
Thomas W. Bramhall, Secretary and Eunice V. Avery, 
Vice-President and Assistant Treasurer; that the said 
Eunice V. Avery was also duly appointed and authorized 
to perform the duties of the Secretary during the latter’s 
absence or inability to act; that she performed such duties 
under the name of Secretary, Assistant Secretary, or Act¬ 
ing Secretary; that the deed of trust of February 20, 1920, 
from Richard M. Parker, surviving trustee, and Richard 
M. Parker and John N. Armstrong, trustees, to secure 
Mary E. Myers the sum of $10,000.00, was signed by the 

Provident Relief Association bv this defendant as 

* 

66 President and by E. V. Avery, Vice-President and 

Acting Secretary, with the corporate seal affixed 
thereto; that the deed of April 5, 1920, from Richard M. 
Parker and John N. Armstrong, Trustees, to this defend¬ 
ant was authorized by the Provident Relief Association by 
E. V. Avery, Vice-President, and Acting Secretary, with 
the corporate seal affixed thereto; that the said convey¬ 
ances were therefore directed bv the Provident Relief As- 
sociation, by two of its three officers, by a majority of its 
Board of Directors, and by the owners and holders of 996 
of its 1,000 shares of corporate stock, and the corporate 
seal was attached thereto; that no formal meeting or vote 
of the stockholders was necessary to validate the said con¬ 
veyances; that they were not corporate conveyances; that 
the said Association and its officers and directors and 
stockholders are estopped to deny the validity thereof; that 
if the said Association be as innocent as this defendant, 
and a loss must occur, it must fall upon the said Associa¬ 
tion since its own fault created the opportunity to bring 
about such loss; that if the said deeds or deeds of trust 
were defectively executed, the parties giving considera¬ 
tion therefor have valid equitable liens on the said prop¬ 
erty to the extent of the consideration given; that this de¬ 
fendant has no access to the books of the company and 
has no personal knowledge, but his best recollection is that 
the said deed of trust of February 20, 1920, to secure Mary 
E. Myers in the sum of $10,000.00, was a purchase money 
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mortgage, to the validity of which a vote of the Stockhold¬ 
ers of the said Association was not necessary, nor was 
their consent thereto required; that the stockholders can 
not question the validity of a mortgage or lien Svhile the 
corporation retains the benefits thereof; the corporation 
is estopped to deny the validity of its conveyances, con¬ 
tracts or other transactions, which have been ratified by 
a majority of its stockholders, even if all of its 

67 assets were involved; that the said Association and 
its officers and directors and stockholders are 

estopped to deny the validity of the said conveyances, by 
reason of the recitals thereof, upon which all subsequent 
innocent purchasers or mortgagees were and are entitled 
to rely, without being obliged to go behind them; and that 
as the complainants in this suit seek to destroy every 
conveyance of the said property and transfer of secured 
notes, beginning with the deed of April 5, 1920, fjrom Rich¬ 
ard M. Parker and John N. Armstrong, Trustees, to this 
defendant, and ending with the transfer of thb deed of 
trust notes for $60,000.00 to the Acacia Mutualj Life As¬ 
sociation on December 10, 1927, all parties thereto, in ad¬ 
dition to those named as defendants in the bill of com¬ 
plaint, are indispensable parties to this suit, especially as 
all of the aforesaid conveyances contain warranties of 
title, the breach whereof would render the grantors per- 

sonallv liable for damages. 

* ° . 

13. This defendant further says that the aforesaid 

•/ 

Thomas W. Bramhall, Secretary of the said Provident 
Relief Association, was and is a lawyer and the husband 
of a sister of this defendant, and the said Association was 
a close or family corporation; that the said Thomas W. 
Bramhall has had knowledge or notice of whai bas been 
done by this defendant, and said Eunice V. Ave^ry, in con¬ 
nection with the matters and things hereinbeforb set forth, 
and has never objected thereto, but on the contrary has 
assented thereto and acquiesced therein, and ajso in con¬ 
nection with many other affairs of the said Association, 
including the said Eunice V. Avery’s continual perform¬ 
ance of the duties of Secretary. 

14. Further answering the said bill of complaint, this 
defendant savs that the consideration which the defendant 

mf 

L. Whiting Estes gave for the said property was 

68 approximately $90,000.00, inclusive of and subject to 
the aforesaid deed of trust for $60,000.00. 
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15. Further answering the said bill of complaint, this 
defendant says that the aforesaid deed of trust of February 
20, 1920, from Richard M. Parker, surviving trustee, and 
Richard M. Parker and John N. Armstrong, Trustees under 
the deed in trust of February 16, 1920, from this defendant 
to secure Mary E. Myers in the sum of $10,000.00, and the 
aforesaid deed in fee simple of April 5, 1920, from the said 
Richard M. Parker and John N. Armstrong, Trustees, to 
this defendant were not corporate conveyances, and there¬ 
fore did not require a vote of the stockholders of the Provi¬ 
dent Relief Association to authorize their execution and 
deliverv. This defendant again savs that none of the four 
equity suits nor the administration cause, mentioned in the 
ninth paragraph of the said bill, either separately or col¬ 
lectively, have any constructive notice to prior or subse¬ 
quent purchasers or mortgagees, both by reason of the dates 
when they were filed and the purposes for which they were 
filed, as will more fully appear by reference to the records in 
the said causes. The said equity suits were filed on the fol¬ 
lowing dates: Equity No. 40559, on September 27, 1922; 
Equity No. 43782, on March 16, 1925; Equity No. 45668, on 
May 20, 1926; and Equity No. 46630 on February 16, 1927. 
The aforesaid deed in fee simple from Parker and Arm¬ 
strong, Trustees, to this defendant was executed and de¬ 
livered on April 5,1920, or more than two and one-half years 
before the filing of the first of the said equity suits, and the 
aforesaid deed in fee simple of October 23, 1920, from this 
defendant to the Terminal Commercial and Savings Bank, 
for a consideration of $100,000.00 was executed and de¬ 
livered nearly two years before the first of the said equity 
suits was filed. John Brosnan, Sr., the father of this de¬ 
fendant, died intestate on May 7, 1917. Administra- 
69 tion Cause No. 24027, related to the administration 
of the individual estate of the said John Brosnan, 
Sr., alid not to the corporate property or affairs of the 
Provident Relief Association or its holding trustees. Let¬ 
ters of administration were granted to this defendant on 
September 26, 1917, in the said Administration Cause No. 
24027. This defendant again says that he and the Terminal 
Commercial & Savings Bank were bona fide purchasers of 
the property involved in this suit, through which purchasers 
the defendant L. Whiting Estes deraigns his title, but even 
if the said conveyance by the said Parker and Armstrong, 
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Trustees, of April 5, 1920, to this defendant is voidable at 
the suit of other beneficiaries or their representatives as in 
fraud or breach of the deed in trust to them, and this de¬ 
fendant, the grantee, was a participant in or cognizant of 
the alleged fraud or breach of trust, it can not be set aside 
after the land had passed into the hands of the Terminal 
Commercial & Savings Bank, a bona fide purchaser. The 
said Bank was entitled to protection as a bona fide pur¬ 
chaser, and could convey a good title to any subsequent pur¬ 
chaser irrespective of notice on the part of the latter of de¬ 
fects in the title, because a purchaser with notice from a 
bona fide purchaser without notice succeeds to th^ rights of 
the latter and occupies the position of a bonaj fide pur¬ 
chaser, and as the first purchaser was entitled tq hold and 
enjoy the property he was equally entitled to seljl it, other¬ 
wise a stagnation of property would occur. 

16. Further answering the said bill of complaint, this 
defendant says that the defendant Eunice V. Avery was 
elected as Vice-President and Assistant Treasurer of the 
Provident Relief Association at a special meeting of its 
Board of Directors held on October 31, 1917, and was there¬ 
after annually re-elected as such for six or seven years. In 

4/ » 

addition, she was duly appointed as the Acting Secretary, 
or Secretary for the time being, of the said Asso- 
70 ciation in the latter part of the year 1918, as here¬ 
inbefore stated, and continued as such fcjr a period 
of six or seven years, due to the fact that thej Secretary 
Thomas W. Bramhall had enlisted in the Army, and moved 
to Chicago, Illinois and was unable to perfonU his duties 
as Secretary by reason thereof. Among the many corpo¬ 
rate instruments signed by the said Eunice V. Avery in her 
official capacity, were the following: Minutes of the Meet¬ 
ing of the Board of Directors of the Provident Relief Asso¬ 
ciation held on September 3, 1918, signed by E. V. Avery 
as Vice-President and Acting Secretary; Minutes of the 
Annual Meeting of the Stockholders of the Provident Re¬ 
lief Association held on January 14, 1919, in the then office 
of the Association No. 617 F Street, Northwest, Washing¬ 
ton, D. C. (which were signed by E. V. Avery, Acting Sec¬ 
retary) ; Minutes of the Annual Meeting of the Stock¬ 
holders of the Provident Relief Association hejd on Janu¬ 
ary 20, 1920, in its office No. 738 12th Street, Northwest, 
Washington, D. C. (998 shares of stock out of a total of 
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1,000 shares being represented), signed by E. V. Avery, 
Acting Secretary; Minutes of the Meeting of the Board of 
Directors of the Provident Relief Association held on Janu¬ 
ary 20,1920, signed by E. V. Avery, Acting Secretary; Min¬ 
utes of the Annual Meeting of the Stockholders of the said 
Association held at its office on January 16, 1925 (at which 
996 shares of stock were represented), signed by E. V. 
Avery, Secretary (at which meeting “E. V. Avery acted 
as Secretary”); Minutes of the Annual Meeting of the 
Board of Directors of the said Association held at its 
office on January 16, 1925, signed by E. V. Avery, Assistant 
Secretary (at which meeting “E. V. Avery was elected to 
the office of Assistant Secretary and the necessary author¬ 
ity vested in her to fulfill all the duties devolving on the 
office of Secretary in the absence or inability of the Secre¬ 
tary”); deed in fee simple of September 23, 1918, from 
Richard M. Parker and Julius W. Tolson, Trustees, 
71 to Charles D. Lancaster, conveying Lot 28 in Block 
4 of Moore & Barbour’s Addition to Washington, 
per plat recorded in Liber County 15, at folio 13, signed by 
E. V. Avery, Vice-President and Acting Secretary; deed 
in fee simple of March 21, 1919, from Richard M. Parker 
and Julius W. Tolson, Trustees, to Robert L. O’Brien, con¬ 
veying Lot 33 in Square 3117, signed by E. V. Avery Acting 
Secretary; deed in fee simple of March 18,1919, from Parker 
and Tolson, Trustees, to Lucie M. Ritterbusch, conveying 
Lot 74, in Walker’s Subdivision in Block 27, Columbia 
Heights, per plat recorded in Liber County 35 at folio 124, 
signed by E. V. Avery, Vice-President and Acting Secre¬ 
tary; deed of trust of February 20, 1920, from Richard M. 
Parker, surviving trustee, and Richard M. Parker and John 
N. Armstrong, Trustees, to Samuel J. Henry and Francis 
S. Carmody, conveying parts of Sublots 36 and 37 in Square 
288, to secure a promissory note of the Provident Relief 
Association for $10,000.00 payable to the order of Mary 
E. Myers, signed by E. V. Avery, Vice-President and Act¬ 
ing Secretary; deed of March 10, 1924, from Richard M. 
Parker, surviving trustee, to Sidney Thompson, Trustee, 
conveying parts of Sublots 36 and 37 in Square 288, signed 
bv E. V. Avery, Assistant and Acting Secretarv; deed of 
trust of March 19, 1924, from Sidney Thompson, Trustee, 
to Lee D. Latimer and William Bravshaw, conveying parts 
of Sublots 36 and 37 and all of Sublot 38 in Square 288 to 
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secure George D. Miller the sum of $20,000.00, Signed by 
E. V. Avery, Secretary; deed of trust of March 25, 1925, 
from Sidney Thompson, Trustee, to American Security & 
Trust Company, conveying parts of Sublots 36 afid 37 and 
all of Sublot 38, to secure the National Savings'& Trust 
Company the sum of $25,000.00, signed by E. V. Avery, 
Secretary; deed of trust of March 25, 1925, from Sidney 
Thompson, Trustee, to R. Thomas Robinson and John M. 

Camalier, conveying parts of Sublots 36 ai|d 37 and 
72 all of Sublot 38 in Square 288, to secure Charles R. 

Marks the sum of $10,000, signed by E. y. Avery, 
Secretary; deed in fee simple of April 5, 1920, fijom Rich¬ 
ard M. Parker and John N. Armstrong, Trustees, to this de¬ 
fendant, conveying parts of Sublots 36 and 37 gnd all of 
Sublot 38 in Square 288, signed by E. V. Avery, Vjice-Presi- 
dent and Acting Secretary; direction of March 1^, 1919, to 
Parker and Tolson, Trustees, to execute a deed pf Lot 33 
in Block 4 of Moore & Barbour’s Addition to Washington, 
to Robert L. O’Brien 44 by direction of the Provident Relief 
Association, evidenced by the signature of its ^President 
and Acting Secretary, and the affixing hereto <|f its cor¬ 
porate seal”, signed by E. V. Avery, Acting Secretary, 
Provident Relief Association; Minutes of the Meeting of 
the Board of Directors of the Provident Relief Association 
held on February 19, 1920, signed by E. V. Avery, Vice- 
President and Acting Secretary; Certified cop^f of reso¬ 
lutions passed at the meeting last mentioned directing 
Richard M. Parker, surviving trustee, to execute a certain 
deed of trust on 738 12th Street, Northwest, anc| directing 
Richard M. Parker and John N. Armstrong, Trustees for 
the Provident Relief Association, to execute a certain sec¬ 
ond deed of trust on 740 12th Street, Northwestj, for $10,- 
000.00 the proceeds to be deposited to the credit of the 
Provident Relief Association, which certified icopy was 
signed by PI. V. Avery, Vice-President and Acting Secre¬ 
tary; Minutes of the Meeting of the Board of Directors of 
the Provident Relief Association held on May 3, 1920, at its 
office 738 12th Street, Northwest, at which meetijng a reso¬ 
lution was passed directing Richard M. Parker and Julius 
W. Tolson, Trustees for the Provident Relief Association 
to execute a deed conveying premises 1839 Eagle Street, 
Baltimore, Maryland, to Jacob Steimberg and Mgry Steim- 
berg, his wife, for $1,200.00, which minutes were signed by 
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E. Y. Averv, Acting Secretary; Certified copy of the 

73 minutes and resolution of May 3, 1920, which certifi¬ 
cate was signed bv E. V. Averv, Acting Secretarv; 

Minutes of the Meeting of the Board of Directors of the 
Provident Relief Association held on March 10, 1924, at its 
office 738 12th Street, Northwest, at which a resolution was 
passed directing Richard M. Parker, surviving trustee for 
the Provident Relief Association, directing him to convey 
premises 738 12th Street, Northwest, Lot 824, Square 288, 
comprising parts of Lots 36 and 37 and all of Lot 38 in 
said Square, to Sidney Thompson as trustee for the Provi¬ 
dent Relief Association, in and on certain trusts, and at 
which meeting a further resolution was passed 44 That a 
copy of this resolution, certified by the Acting Secretary 
and attested by the President, be furnished the said Richard 
M. Parker as evidence of his authority to convey.”, which 
minutes were signed by E. V. Avery, Acting Secretary; 
Certified copy of the Minutes and Resolutions of March 10, 
1924, which certified copy was signed by E. V. Avery, Act¬ 
ing Secretary; and the Annual Reports of the Provident 
Relief Association to the Superintendent of Insurance for 
the District of Columbia, for the years 1918, 1919, 1920, 
1921, 1922, 1923 and 1924, signed by E. V. Avery in her sec¬ 
retarial capacity. 

17. Further answering the said bill of complaint, this 

defendant says that his sisters, namely, Julia Meinberg, 

Nellie Brosnan, Catherine Vernon and Irene McCarthy 

knew that the defendant Eunice Y. Averv became an officer 

*> 

of the Provident Relief Association immediatelv after the 
death of their father, John Brosnan, Sr., as shown by their 
petition filed in the aforesaid Administration Cause No. 
24,027, and sworn by them on December 8,1922, praying for 
the removal of this defendant as administrator, and for 
other relief. Moreover, all of the aforesaid recorded con¬ 
veyances gave them constructive notice that the de- 

74 fendant E. Y. Avery was acting as Secretary of the 
Provident Relief Association, and the minutes of its 

corporate meetings, and its anuual reports to the Super¬ 
intendent of Insurance, likewise gave them notice that she 
was acting as, and performing the duties of, the Secretary 
of the said Association. In the aforesaid Equity Cause 
No. 45,668, in which the said Catherine Vernon and Julia 
Meinberg were complainants and the Provident Relief As- 
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sociation, this defendant and Eunice V. Avery we^e defend¬ 
ants, filed on May 20, 1926, praying for receiver and in¬ 
junction, it is expressly alleged that the office bjiilding of 
the Provident Relief Association was subject to two deeds 
of trust, the validity of which was not questioned but on 
the contrary was admitted. The fact is, as shown by the 
Land Records, that when the said bill was filed ok May 20, 
1926, the said office building was subject to twd deeds of 
trust, namely, the aforesaid deed of trust of March 25, 
1925, from Sidney Thompson, Trustee, to the American Se¬ 
curity & Trust Company, to secure the National feavings & 
Trust Company the sum of $25,000.00, and the aforesaid 
deed of trust of March 25, 1925, from Sidney 'ij’hompson, 
Trustee, to R. Thomas Robinson and John M. Ckmalier to 
secure Charles R. Marks the sum of $10,000.00 both of 
which deeds of trust were signed by this defendant as Sec¬ 
retary. 

18. Further answering the said bill of complaint, this 
defendant says that in the aforesaid Equity Cause No. 
40,559, filed on September 27, 1922, by his sister^, namely, 
Mary Bramhall, Nellie Brosnan, Catherine Verhon, Irene 
McCarthy and Julia Meinberg, as complainants, against 
him and Eunice V. Averv, did not include or mention anv 
of the land involved in this suit but referred only to Sublot 

74 in Block 27, Columbia Heights, Lots 28 to 33, Block 4, 
Moore & Barbour’s Addition to Washington; and to part of 

original Lot 8 in Square 480, improved by premises 

75 No. 513 B Street, Northwest. The bill alsp referred 

to property in Maryland and Virginia, without any 

description whatever thereof; and the said Eqiiity Cause 
No. 40,539 can not charge any prior or subsequent pur¬ 
chaser or mortgagee with any notice of any defects in the 
title to the real estate involved in this suit. '[The relief 
sought in that suit was injunction, reconveyance of property 
described in the bill and accounting, and to declare that 
certain shares of stock of the Provident Relief Association 
standing in this defendant’s name belonged to the estate of 
John Brosnan, Sr. 

19. The aforesaid Equity Cause No. 45,668 w^s filed on 
May 20, 1926, by Catherine Vernon and Julia Meinberg, as 
complainants, against the Provident Relief Association, 
this defendant and Eunice V. Avery, as defendants, as here¬ 
inbefore stated, and the relief sought was receiver and in- 
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junction. By an amended bill, Irene McCarthy and Nellie 
Brosnan and the National Savings & Trust Company, as 
Administrator, were brought in as parties defendant. By 
order passed thereon on June 18, 1926, Henry I. Quinn and 
Joseph Button were appointed as receivers of certain as¬ 
sets of the Provident Relief Association. There is noth¬ 
ing in that suit which can charge any prior or subsequent 
purchaser or mortgagee with notice of any defects in the 
title to the property involved in this suit. 

20. The aforesaid Equity Cause No. 43,782 was filed on 
March 16, 1925, by Irene McCarthy, Catherine Vernon, 
Julia Meinberg, Nellie Brosnan, and Marv Bramhall, as 
complainants, against this defendant and Eunice V. Avery 
as defendants, and charged that the defendants were mis¬ 
managing the property and affairs of the Provident Relief 
Association, and prayed for injunction, production of 
books, and other relief. This bill contains a casual refer¬ 
ence to the office building of the Association, without 

76 describing it, in referring to a certain statement 
showing an additional indebtedness by way of a deed 
of trust in the office building for the sum of $20,000.00. No 
reference whatever is made to the real estate involved in 
this suit, and that suit can not charge any prior or subse¬ 
quent purchaser or mortgagee with any notice of any de¬ 
fects in the title to the property involved in this suit. 

21. Further answering the said bill of complaint, this 
defendant savs that in addition to the various documents 
mentioned in the sixteenth paragraph of this answer, signed 
bv Eunice V. Averv in her secretarial capacitv, she also 
signed, in the same capacity, the following papers: Minutes 
of the Meeting of the Board of Directors of the Provident 
Relief Association held on January 9, 1923, signed by E. V. 
Avery, Acting Secretary; Minutes of the Meeting of the 
Board of Directors of the said Association held on March 
19, 1924, signed by E. V. Avery, Acting Secretary; Minutes 
of sixteen other meetings of the Board of Directors or 
Stockholders of the said Association held on various dates 
other than those hereinbefore set forth, signed by E. V. 
Avery in her secretarial capacity; and the direction of 
March 25, 1925, to Sidney Thompson, Trustee, to execute 
the aforesaid two deeds of trust and notes of March 25,1925, 
for the sums of $25,000.00 and $10,000.00, respectively, 
signed bv E. V. Averv, Assistant Seeretarv. Among the 
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other minutes of Meetings signed by the said Eunice V. 
Avery in her secretarial capacity were the following: Stock¬ 
holders Meeting of January 11, 1921 (996 shares of stock 
being represented); Board of Directors Meeting of Janu¬ 
ary 11, 1921 (at which she was elected Assistant Secretary 
on account of the absence of the secretary Tlupmas W. 
Bramhall); Board of Directors Meeting of August 29, 1921; 
Stockholders Meeting of January 10, 1922 (996 Shares of 
stock being represented); Board of Directors Meeting of 

January 10, 1922 (at which she was elected as Vice- 
77 President and Assistant Treasurer and was ap¬ 
pointed Acting Secretary); Stockholders Meeting of 
January 9, 1923 (996 shares of stock being represented); 
Board of Directors Meeting of January 9, 192^; Stock¬ 
holders Meeting of January 11, 1924 (996 shares of stock 
being represented); Stockholders Meeting of January 15, 
1925 (996 shares of stock being represented); Bogrd of Di¬ 
rectors Meeting of February 10, 1919 (at which the Presi¬ 
dent of the Association was authorized and directed to see 
to the execution of the proper papers, and to do all neces¬ 
sary things, to effect the purchase of 738 12th Street, North¬ 
west, for $40,000.00; and the sales of 77 U Street, Northwest, 
and 1218 Euclid Street, Northwest, at their bocfe values, 
were authorized); Board of Directors Meeting of May 11, 
1920 (at which was authorized the sale of 1805 Eagle Street, 
Baltimore, Marvland, through Ira Houghton, AJgent, for 
$ 1 , 000 . 00 ). 

22. Further answering the said bill, this defendant says 
that as the defendant L. Whiting Estes was a remote and 
not an immediate purchaser of the said property, and had 
no notice that the provisions of the said deed in trust of 
February 16, 1920, to the said Trustees Parker hnd Arm¬ 
strong from this defendant had not been complied with (al¬ 
though they had been complied with), he was not bound to 
go behind their said deed in fee simple of April 5, 1920 to 
this defendant, reciting that all requirements off the said 
deed in trust had been complied with, to ascertain whether 
or not such recitals were true. As the direction t|) the said 
Trustees, provided for in the said deed in trust vHas not re¬ 
quired to be incorporated into the said conveyance of the 
said Trustees it could be given by a separate writing (and 
was so given, as this defendant is informed and believes), 

5—6228a 
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and the defendant L. Whiting Estes, as a remote bona fide 
purchaser, had the right to rely upon the truth of the 

78 recitals in their said "deed of April 5, 1920, that such 
direction had been duly given. Moreover, the official 

signatures and corporate seal to the said deed were in and 
of themselves sufficient to give such direction. Even if the 
said deed of April 5, 1920, from the said Parker and Arm¬ 
strong, Trustees, to this defendant had been a deed of and 
by the said corporation, Provident Relief Association itself 
(which it was not), and had been of property in which it 
was vested with the title (which it was not), no vote of its 
stockholders was necessarv for its valid execution and de- 
livery because it was a deed in fee simple and not a mort¬ 
gage of, and did not give any lien upon, the said property. 
As any purchaser from or lender to the said Trustees was 
expressly relieved from seeing to the application of the pur¬ 
chase or loan monev bv the terms of the said deed in trust 
of February 16, 1920, it was and is immaterial, especially 
so far as L. Whiting Estes is concerned as a remote bona 
fide purchaser, whether or not this defendant paid or the 
said Association received the purchase money for the said 
land, under the said deed of April 5,1920, or the proceeds of 
the loan uilider the said deed of trust of February 20, 1920, 
executed by the said Trustees Parker and Armstrong, to 
secure Mary E. Myers the sum of $10,000.00. 

23. Further answering the said bill of complaint, this 
defendant, on information and belief, says that the Depart¬ 
ment of Insurance of the District of Columbia made an ex¬ 
amination of the affairs of the said Provident Relief As¬ 
sociation as of September 3, 1921 (about seventeen months 
after the said deed of April 5, 1920, from the said Parker 
and Armstrong, Trustees, to this defendant and about ten 
months after the said deed from this defendant to the said 
Terminal Commercial and Savings Bank), and found and 
reported (and the facts were) that the said Association 
owned its home office building, located at 738 12th 

79 Street, Northwest, being a 3-story brick and stone 
office building, and occupied the second and third 

stories; that the first floor was occupied by the said Termi¬ 
nal Commercial and Savings Bank; that the adjoining prop¬ 
erty, 740 12th Street, Northwest, corner of H Street, was 
< ‘ owned by the Bank, and by an agreement between the As¬ 
sociation and the Bank,” the Association occupied the 
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second and third stories of the latter (the Bank’s) building 
in exchange for the Bank’s occupancy of the first floor of 
the Association’s building at 738 12th Street; and that “the 
amount of the exchange rental, as set out in the agreement, ’ ’ 
was $400.00 per month. This defendant further j says that 
the facts so found by the Insurance Department, in the due 
performance of its public duties, were and are yholly in¬ 
consistent with and contradictory of the theory of the com- 

* V T 

plainants’ bill of complaint in this suit, and shoy that the 
said Bank was the true and bona fide purchaser ^nd owner 
of the property involved in this cause, namely, 740 12th 
Street, Northwest, corner of H Street, and that the said 
Association was the said Bank’s tenant of the second and 
third stories of the Bank’s property, and paid rent there¬ 
for to the said bank, in accordance with the terms of the 
said agreement between them. 

And now, having fullv answered the said bill of com- 
plaint., and each and every paragraph thereof, this defend¬ 
ant prays to be hence dismissed with his reasonable costs in 
this behalf sustained. 

JOHN BROSNAN, Jr. 

GODFREY L. HUNTER, ! 

Attorney for Defendant. 

District of Columbia, s $: 

John Brosnan, Jr., being first duly sworn according to 
law, on oath deposes and says that he has read the 
80 foregoing answer by him subscribed and 
contents thereof; that the matters and thin 
stated of his knowledge are true and those state# upon in 
formation and belief he believes to be true. 

JOHN BROSNAN, Jr. 

Subscribed and sworn to before me this 18th day of 
March, 1929. 

[seal.] JOSEPH T. KEATING, 

Notary Public, D. C. 

Separate Answer of Eunice V. Avery] 

Filed March 21, 1929. j 


knows the 
gs therein 


* 


The answer of the defendant Eunice V. Avery to the 
original bill of complaint of Henry I. Quinn and Joseph 
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Button, Receivers, against her and others in chancery 
exhibited. 

For answer to the said bill of complaint, this defendant 
respectfully states as follows: 

1. This defendant admits the allegations of the first para¬ 
graph of the said bill. 

2. This defendant also admits the allegations of the sec¬ 
ond paragraph of the said bill. 

3. For answer to the third paragraph of the said bill, 
this defendant says, on information and belief, that the 
property therein described had been bought by the defend¬ 
ant John Brosnan, Jr., and had been paid for with his own 
funds and not with funds of the Provident Relief Asso¬ 
ciation. The other allegations of the said paragraph are 
admitted. The said John Brosnan, Jr., acquired the said 
property by deed of January 7, 1920, in fee simple, from 

the Washington Loan & Trust Company, Trustee. 
81 The said property was then subject of record to a 

deed of trust of March 12, 1913, securing the sum 
of $4,000.00, which was released January 28, 1920. By 
deed of trust of January 9, 1920, the said John Brosnan, 
Jr., secured the Washington 6% Building Association 
$35,000.00, and this trust was not released until December 
4,1924. The deed in trust of February 16, 1920, from John 
Brosnan, Jr., to Richard M. Parker and John N. Arm¬ 
strong, was expressly made subject to encumbrances of 
record. By deed of trust of February 20, 1920, Richard 
M. Parker, surviving trustee, and Richard M. Parker and 
John N. Armstrong, trustees, secured Mary E. Myers the 
sum of $10,000.00, evidenced by a promissory note of the 
Provident Relief Association, payable on or before one 
year after date, with interest from its date at the rate of 
six per centum per annum, payable semi-annually. This 
deed of trust was not released until April 19, 1921, and 
the release was not recorded until February 19, 1924. 
Both of the aforesaid deeds of trust were executed for 
the purpose of securing the purchase moneys for the said 
property, according to this defendant’s information and 
belief. The said John Brosnan, Jr., bought the said prop¬ 
erty from the Washington Loan & Trust Company, Trus¬ 
tee, for the sum of $49,600.00, and sold it to the said Rich¬ 
ard M. Parker and John N. Armstrong, Trustees, for the 
same sum as this defendant is informed and believes. 
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4. Answering the allegations of the fourth paragraph of 
the said bill, this defendant, on information and belief, 
says that the said property did not prove to be a desirable 
asset for the Provident Relief Association, in that the in¬ 
come derived from it was negligible, and amounted to the 
sum of $66.66 during the period that the title was held by 
the said Parker and Armstrong as trustees for i\he Provi¬ 
dent Relief Association. Accordingly, by deed of April 5, 
1920, the said property was reconveyed by the said 
82 Parker and Armstrong, Trustees, to the said John 
Brosnan, Jr., in fee simple, for the sum of $50,188.50, 
subject to the aforesaid two deeds of trust agjgregating 
$45,000.00 in principal, and the balance was paid in cash. 
The Provident Relief Association in its annual report to 
the Superintendent of Insurance for the District of Co¬ 
lumbia, for the year 1920, reported the purchajse of the 
said property from the said John Brosnan, Jrj., for the 
sum of $49,600.00, and the sale back to him foh the sum 
of $50,188.50, and further reported that it madte a profit 
of $588.50 on the sale back to the said John Brbsnan, Jr. 
This defendant further savs that she was dulv authorized 
to join in the execution of the aforesaid deed of April 5, 
1920, from the said Parker and Armstrong, Trustees, to 
the said John Brosnan, Jr., and avers that the Isaid John 
Brosnan, Jr., was a bona fide purchaser for value and with¬ 
out notice. This defendant admits that the said deed of 
April 5, 1920, was in fee simple and without reservations 
or conditions, and that it was recorded April] 16, 1920. 
She further admits that the said deed was signed by the 
defendants Richard M. Parker and John N. Armstrong, 
Trustees, and by the Provident Relief Association by her¬ 
self as Vice-President, and attested by herself as Acting 
Secretary, with the seal of the Provident Relief Associa¬ 
tion affixed, and this defendant further avers th^t the said 
deed was in fact signed by them. She also admits that 
the said deed was acknowledged by the said Richard M. 
Parker and John N. Armstrong, Trustees, and Ithat there 
was no acknowledgment of it by her as Vice-President or 
as Acting Secretary or otherwise. She avers that no ac¬ 
knowledgment by her was necessary as neither she nor the 
Provident Relief Association was a party grantor in the 
said deed, and as the signature of the said Association 
thereto was required only as evidence of its direction to 
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the said trustees to execute the said deed. This de- 

83 fendant believes that Plaintiff’s Exhibit No. 1 is a 
substantially correct copy of the said deed of April 

5, 1920. She admits that when the said deed was executed 
and attested as aforesaid, she was not the Secretary of 
the said Association and that at that time and for some 
time prior thereto one Thomas W. Bramhall was the Sec¬ 
retary of the Association, but she avers that she then was 
the Secretary for the time being of the said Association. 
On information and belief, this defendant says that in the 
latter part of the year 1918 the said Thomas IV. Bramhall 
removed from the District of Columbia and took up his 
residence in Chicago, Illinois and has since resided and 
still resides there, but has made occasional visits to the 
District of Columbia; that since his said removal in the 
year 1918, the said Thomas W. Bramhall has never per¬ 
formed anv acts as Secretarv of the said Association; that 
when the said deed of April 5, 1920, was executed and 
attested as aforesaid, the said Thomas W. Bramhall was 
absent from the District of Columbia; that by reason of 
the contemplated absence or inability of the Secretary of 
the said association to perform his duties as such, it was 
expressly provided in the said deed in trust of February 
16, 1920, that the direction of the said Provident Relief 
Association to the said Richard M. Parker and John N. 
Armstrong, Trustees, should be evidenced and sufficiently 
attested by the signature of the President or Vice-Presi¬ 
dent “and the Secretarv for the time being of the said 
Association and its corporate seal being affixed.” This 
defendant says, on information and belief, that soon after 
the removal of the said Thomas W. Bramhall from the 
District, of Columbia to Chicago, Illinois, as aforesaid, the 
vsaid Provident Relief Association, by a majority of its 
Board of Directors, and with the practically unanimous 
assent of all of the holders of its shares of stock, duly 
appointed this defendant as its Acting Secretary, and that 
she therebv became and was “the Secretarv for the 

v * 

84 time being of the said Association,” and continually 
functioned as such for six or seven vears there- 

after; that during said period of time, the said Associa¬ 
tion held out this defendant as its Secretary or Assistant 
Secretary or Acting Secretary or Secretary for the time 
being, and she signed all papers executed by the said As- 
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sociation and requiring the signature of its Secretary or 
Secretary for the time being, and she was duly accredited 
and accepted by the Superintendent of Insurance of the 
District of Columbia as the person lawfully authorized to 
perform the duties of the Secretary of the said Associa¬ 
tion, and also by all parties with whom the said Associa¬ 
tion came into business relations. This defendant further 
says that when the said deed of April 5, 1920, was executed, 
she was the duly elected and qualified Vice-Presi¬ 
dent and the duly appointed and qualified Assistant Sec¬ 
retary or Acting Secretary or Secretary for the time being. 
This defendant further says that the said deed of April 
5, 1920, was and is fair on its face, shows a strict compli¬ 
ance, both in law and in fact, with the provisions of the 
said deed in trust of February 16, 1920, and n6 grantee 
or alienee was or is obliged to go behind it. This defend¬ 
ant denies that no consideration was given to j the said 
Parker and Armstrong, Trustees, or to the said jProvident 
Relief Association, by the said John Brosnan, Ji\, for the 
said deed of April 5, 1920, and again avers that the said 
John Brosnan, Jr., was a bona fide purchaser of the said 
property for full value and without notice. This defend¬ 
ant also denies that the said deed of April 5, 1920, “was 
and is void and of no legal effect,” and she also denies 
that “the lawful title to said property was then and is 
now in the defendants Richard M. Parker and John N. 
Armstrong, as trustees for the use and benefit of the Provi¬ 
dent Relief Association, a corporation.” If the allega¬ 
tions just quoted be true, then the complainants have 
So a plain, complete, and adequate remedy jat law by 
an action of ejectment, and this court of equity is 
without jurisdiction, since the bill seeks to enforce a merely 
legal title, and this suit is nothing else than ait action of 
ejectment in the form of a bill in chancery. 

5. Answering the fifth paragraph of the said bill, this 
defendant says on information and belief that py deed of 
October 23, 1920, the said John Brosnan, Jr., conveyed the 
said property to the Terminal Commercial and Savings 
Bank, a corporation, in fee simple, subject to the two afore¬ 
said deeds of trust aggregating $45,000.00 in principal for a 
consideration of $100,000.00, inclusive of the principal and 
interest represented by the said deeds of trust, and that 
the said consideration was paid by the said grahtee to the 
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said grantor, and that the said grantee was a bona fide pur¬ 
chaser for full value and without notice. This defendant 
admits that by deed of January 22, 1924, more than three 
years after the said deed of October 23,1920, the said Termi¬ 
nal Commercial and Savings Bank transferred the said 
property to the defendants R. Golden Donaldson and James 
H. Baden, in fee simple, under a certain agreement by which 
the said grantees took the said property as joint tenants, 
and that they took it as trustees or agents for the defendant 
Commercial National Bank, under a written agreement of 
January 19, 1924, between the said banks, and that Plain¬ 
tiff’s Exhibit No. 2 is a substantially correct copy of the 
said agreement. This defendant further savs that the said 
grantees were bona fide purchasers for full value and with¬ 
out notice. This defendant also says that she has no knowl¬ 
edge or information sufficient to form a belief as to what 
disposition the said John Brosnan, Jr., made of the said 
sum of $100,000.00 so received by him from the said Termi¬ 
nal Commercial and Savings Bank for the said property, or 
whether the whole or any portion thereof was paid 
86 over to or received bv the said Provident Relief As- 
sociation, or by any other person for or on its behalf. 

6. Answering the sixth paragraph of the said bill, this 
defendant savs that bv deed of December 1, 1924, the said 
Donaldson and Baden conveyed the said property in fee 
simple to Mildred L. Davis; that by one deed of trust of 
December 1, 1924, the said Mildred L. Davis secured the 
sum of $60,000.00 to William H. Holloway; that by deed of 
trust of January 20,1925, the said Mildred L. Davis secured 
the sum of $20,000.00 to G. Mearl Valentine, subject to the 
aforesaid deed of trust for $60,000.00; that the said deed of 
trust of January 20, 1925, was released March 29, 1927; 
that by deed of January 20, 1925, the said Mildred L. Davis 
conveyed the said property to Maude M. Stevens, in fee 
simple, subject to the aforesaid two deeds of trust aggregat¬ 
ing $80,000.00 in principal; that by deed of January 20, 
1926, the said Maude M. Stevens conveyed the said prop¬ 
erty to John S. Egan, in fee simple, subject to the afore¬ 
said two deeds of trust aggregating $80,000.00 in principal; 
that by deed of May 3,1926, the said John S. Egan conveyed 
the said property to the aforesaid Mildred L. Davis, in fee 
simple, subject to the said two deeds of trust aggregating 
$80,000.00 in principal. This defendant further says that 
all of the aforesaid grantees and beneficiaries became such 
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in good faith and for full value and without notice. This 
defendant avers that the notes secured by the aforesaid 
deed of trust for $60,000.00 were endorsed and delivered to 
the Acacia Mutual Life Association on December 10, 1927, 
about one year prior to the filing of this suit, for full face 
value and without notice, and that the said Acacia Mutual 
Life Association is holder thereof. This defendant fur 
ther savs that she has no knowledge or information of the 
other allegations of the sixth paragraph of the said bill, 
sufficient to form a belief concerning them. 

87 7. Answering the seventh paragraph of the said 

bill, this defendant admits that the conveyances 
therein mentioned were executed and delivered. She has 
no knowledge or information sufficient to form aj belief as 
to what if any interests the said Maude M. Steven^, John S. 
Egan, Mildred L. Davis, and G. Mearl Valentipe, had or 
have in the said property or why it was transferred to and 
through them, except that the said conveyances to and from 
them were and are fair on their faces, and shoy them to 
have been parties who were acting in good faith apd for full 
value and without notice. This defendant also admits that 
by deed of March 10, 1927, the said Mildred L. Davis con¬ 
veyed the said property to L. Whiting Estes, in fee simple, 
subject to the aforesaid deed of trust for $60,000.00 in prin¬ 
cipal, and that he still holds title to the said property. She 
further says that he was and is an innocent purchaser for 
full value and without notice, and that he derpigned his 
title from various other parties hereinbefore rjientioned. 
who also were innocent purchasers for full value and with¬ 
out notice. 

8. Answering the eighth paragraph of the said bill, this 
defendant says that she has no knowledge or information 
sufficient to form a belief as to the allegation that the cor¬ 
poration minutes of the Provident Relief Association show 
that she was not its Secretary, but she avers on information 
and belief that they do show that she was its duly appointed 
Acting Secretary and Secretary for the time bein^, and that 
from the latter part of the year 1918, and continuously for 
six or seven years after that date, she perforated all the 
duties of the Secretary, and was lawfully authorized so to 
do bv the said Association. On information and belief, this 
defendant further says that the corporate minute books are 
not complete in their present form, and that various min- 
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utes are missing' therefrom. This defendant further 

88 says that she has no knowledge or information of the 
other allegations of the eighth paragraph of the said 

bill sufficient to form a belief concerning them, but she de¬ 
nies that she had anv knowledge or notice, actual or con- 
struct ive, of any of the proceedings in Equity Cause No. 
40,559, and she further denies that such proceedings in any 
manner affect the defendant, L. Whiting Estes’ title to the 
said property or charge him with any notice. 

9. Answering the allegations of the ninth paragraph of 
the said bill, this defendant denies that on March 10, 1927, 
when the defendant L. Whiting Estes took title to the said 
property, all or any of the facts set forth in the preceding 
paragraphs of the said bill were known to him, either 
actually or constructively, except as hereinbefore stated in 
this answer. He had no knowledge or notice of the pro¬ 
ceedings in Equity Cause No. 43,782, and she further de¬ 
nies that all or any of the allegations therein were or should 
have been known to him, or that thev affect his title to the 
said property or charge him with any notice. 

10. Answering the tenth paragraph of the said bill, this 
defendant says that she has no knowledge or information 
sufficient to form a belief thereof, but they do not affect the 
title of L. Whiting Estes to the said property or charge 
him with any notice in respect thereto. This defendant fur¬ 
ther says that this suit was not filed until more than eight 
years subsequent to the deed of April 5, 1920, from the said 
Richard M. Parker and John N. Armstrong, Trustees, to 
the said John Brosnan, Jr.; that neither that deed nor any 
other of the many subsequent conveyances of the said prop¬ 
erty, hereinbefore set forth, has even been directly ques¬ 
tioned bv the said Provident Relief Association, or anv of 
its officers, directors, creditors, stockholders, or any other 

party or parties, until the filing of this suit; that all 

89 of the said conveyances were made in reliance upon 
those which preceded them; that large amounts of 

moneys have changed hands in reliance upon the validity 
of the said conveyances; that all of the parties thereto acted 
in good faith, gave full value, and had no knowledge or 
notice of the alleged defects in the title. The said Provident 
Relief Association and its trustees received and retained, 
and still retain, full consideration for the said property and 
all of the benefits acquired from their sale thereof, and have 
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never offered to restore such consideration or benefits; that 
this suit can not be maintained because of laches, ac¬ 
quiescence, ratification, and estoppel; that the complain¬ 
ants have no right, title, interest, or estate in the s&id prop- 
ertv, but are mere custodians of such assets of! the said 
Provident Relief Association as may be in their possession; 
and that they have no other or greater right to the property 
involved in this suit than has the said Provident Relief As¬ 
sociation or its said Trustees. 

11. Answering the allegations of the eleventh paragraph 
of the said bill, this defendant denies that he, L. Whiting 
Estes, or any of his predecessors in title, had au|y knowl¬ 
edge, or are chargeable with any constructive notice, of the 
powers, duties, and respective rights of this defendant and 
John Brosnan, Jr., in executing deeds or transfers of the 
properties held by trustees for the benefit of j the said 
Provident Relief Association. On information ajid belief, 
this defendant says that no conveyance of real property 

has ever been made directlv to the said Provident Relief 

% 

Association during its existence. This defendant denies 
that the deeds and trusts are “void and of no legal effect,’ 7 
but if this allegation be true, then this court is without 
jurisdiction, because the complainants have a plain, ade¬ 
quate, and complete remedy at law by an action of eject¬ 
ment; and she also denies that they are entitled to 
90 recapture the said property free and clear of all en¬ 
cumbrances, or otherwise, or to recover a judgment 
in such sum as the said property may be found to be worth, 
or the parties defendant, or any of them, may have ob¬ 
tained for the same, or in any other sum whatsoever. 

12. Further answering the said bill of complaint, and 
each and every paragraph thereof, this defendant on infor¬ 
mation and belief says that during the entire ^ear 1920, 
and prior and subsequent thereto, the capital st^ck of the 
Provident Relief Association consisted of 1,000 shares, 497 
shares of which were owned by the said John Brosnan, Jr., 
498 shares were held by him as the Administrator of the 
estate of his father John Brosnan, Sr., four shares were 
owned by Thomas W. Bramhall and one sjiare w T as 

owned bv this defendant; that the entire Board of Directors 
* . . 7 . 

of the said Association consisted of the said John Brosnan, 
Jr., Thomas W. Bramhall and this defendant; that the 
officers of the said Association were John Brosnan, Jr., 
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President and Treasurer, Thomas W. Bramhall, Secretary, 
and this defendant, Vice-President and Assistant Treas¬ 
urer; that this defendant was also duly appointed and au¬ 
thorized to perform the duties of the Secretary during the 
latter’s absence or inability to act; that she performed such 
duties under the name of Secretary, Assistant Secretary, 
or Acting Secretary; that the deed of trust of February 20, 
1920, from Richard M. Parker, surviving trustee, and Rich¬ 
ard M. Parker and John N. Armstrong, trustees, to secure 
Mary E. Myers the sum of $10,000.00, was signed by the 
Provident Relief Association by John Brosnan, Jr., Presi¬ 
dent, and by this defendant, as Vice-President and Acting 
Secretary, with the corporate seal affixed thereto; that the 
deed of April 5,1920, from Richard M. Parker and John N. 
Armstrong, Trustees, to John Brosnan, Jr., was authorized 
by the Provident Relief Association bv this defend- 
91 ant as Vice-President and Acting Secretary, with 
the corporate seal affixed thereto; that the said con¬ 
veyances were therefore directed by the Provident Relief 
Association, by two of its three officers, by a majority of its 
Board of Directors, and by the owners and holders of 996 
of its 1,000 shares of corporate stock, and the corporate 
seal was attached thereto; that no formal meeting or vote 
of the stockholders was necessary to validate the said con¬ 
veyances; that they were not corporate conveyances; that 
the said Association and its officers and directors and stock¬ 
holders are estopped to deny the validity thereof; that if 
the said Association be as innocent as this defendant, and 
a loss must occur, it must fall upon the said Association 
since its own fault created the opportunity to bring about 
such loss; that if the said deeds or deeds of trust were de¬ 
fectively executed, the parties giving consideration there¬ 
for have valid equitable liens on the said property to the 
extent of the consideration given; that this defendant has 
no access to the books of the company and has no personal 
knowledge, but her best recollection is that the said deed of 
trust of February 20,1920, to secure Mary E. Myers in the 
sum of $10,000.00, was a purchase money mortgage, to the 
validity of which a vote of the stockholders of the said As¬ 
sociation was not necessary, nor was their consent thereto 
required; that the stockholders can not question the valid¬ 
ity of a mortgage or lien while the corporation retains the 
benefits thereof; the corporation is estopped to deny the 
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validity of its conveyances, contracts, or other transactions, 
which have been ratified by a majority of its stockholders, 
even if all of its assets were involved; that the s^id Asso¬ 
ciation and its officers and directors and stockholders are 
estopped to deny the validity of the said conveyances, by 
reason of the recitals thereof, upon which all subsequent 
innocent purchasers or mortgagees were aijd are en- 
92 titled to rely, without being obliged to s^o behind 
them; and that as the complainants in this | suit seek 
to destroy every conveyance of the said property ^nd trans¬ 
fer of secured notes, beginning with the deed of| April 5, 
1920, from Richard M. Parker and John N. Armstrong, 
Trustees, to John Brosnan, Jr., and ending with ihe trans¬ 
fer of the deed of trust notes for $60,000.00 to tfie Acacia 
Mutual Life Association on December 10, 1927, afi parties 
thereto, in addition to those named as defendants In the bill 
of complaint, are indispensable parties to this ^uit, espe¬ 
cially as all of the aforesaid conveyances contaih warran¬ 
ties of title, the breach whereof would render thb grantors 
personally liable for damages. 

13. This defendant further says that the aforesaid 
Thomas W. Bramhall, Secretarv of the said Provident Re- 

/ m/ 

lief Association, was and is a lawyer and the husband of a 
sister of the said John Brosnan, Jr., and the said Associa¬ 
tion was a close or family corporation; that the said 
Thomas \V. Bramhall has had knowledge or notice of what 
has been done by the said John Brosnan, Jr., and this 
defendant, in connection with the matters and things here¬ 
inbefore set forth, and has never objected thereto, but on 
the contrary has assented thereto and acquiesced therein, 
and also in connection with many other affairs of the said 
Association, including the defendant’s continual perform¬ 
ance of the duties of Secretary. 

14. Further answering the said bill of complaint., this de¬ 

fendant says that the consideration which L. Whjting Estes 
gave for the said property was approximately $90,000.00, 
inclusive of and subject to the aforesaid deed of trust for 
$60,000.00. j 

15. Further answering the said bill of complaijnt, this de¬ 
fendant says that the aforesaid deed of trust of February 
20, 1920, from Richard M. Parker, surviving trustee, and 
Richard M. Parker and John N. Armstrong, Trustees under 
the deed in trust of February 16, 1920, $om John 
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Brosnan, Jr., to secure Mary E. Myers in the sum of 

93 $10,000.00, and the aforesaid deed in fee simple of 
April 5, 1920, from the said Richard M. Parker and 

John N. Armstrong, Trustees, to the said John Brosnan, 

Jr., were not corporate conveyances, and therefore did not 

require a vote of the stockholders of the Provident Relief 

Association to authorize their execution and deliverv. This 

•/ 

defendant again says that both the said John Brosnan, Jr., 
and the Terminal Commercial & Savings Bank were bona 
tide purchasers of the property involved in this suit, 
through which purchasers L. Whiting Estes deraigns his 
title, but even if the said conveyance by the said Parker and 
Armstrong, Trustees, of April 5, 1920, to the said John 
Brosnan, Jr., is voidable at the suit of other beneficiaries or 
their representatives, as in fraud or breach of the deed in 
trust to them, and the grantee John Brosnan, Jr., was a 
participant in or cognizant of the alleged fraud or breach of 
trust, it can not be set aside after the land had passed into 
the hands of the Terminal Commercial & Savings Bank, a 
bona tide purchaser. The said Bank was entitled to pro¬ 
tection as a bona tide purchaser, and could convey a good 
title to any subsequent purchaser irrespective of notice 
on the part of the latter of defects in the title, because a 
purchaser with notice from a bona fide purchaser without 
notice succeeds to the rights of the latter and occupies the 
position of a bona fide purchaser, and as the first purchaser 
was entitled to hold and enjoy the property, he was equally 
entitled to sell it, otherwise a stagnation of property would 
occur. 

Further answering the said bill of complaint, this defend¬ 
ant savs that she was elected as Vice-President and Assist- 

ant Treasurer of the Provident Relief Association at a 
¥ 

special meeting of its Board of Directors held on October 
31, 1917, and was thereafter annuallv re-elected as such for 
six or seven years. In addition, she was duly appointed 
as the Acting Secretary, or Secretary for the time being, 
of the said Association in the latter part of the year 

94 1918, as hereinbefore stated, and continued as such 
for a period of six or seven years, due to the fact 

that the Secretary Thomas W. Bramhall had enlisted in 
the Army, and moved to Chicago, Illinois, and was unable 
to perform his duties as Secretary by reason thereof. 
Among the many corporate instruments signed by this 
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defendant in her official capacity, were the following: Min¬ 
utes of the Meeting of the Board of Directors of tljie Provi¬ 
dent Relief Association held on September 3, 191^, signed 
by this defendant as Vice-President and Acting Secretary; 
Minutes of the Annual Meeting of the Stockholders of the 
Provident Relief Association held on January 14l 1919, in 
the then office of the Association No. 617 F Street, North¬ 
west, Washington, D. C. which were signed by het* as Act¬ 
ing Secretary; Minutes of the Annual Meeting of the 
Stockholders of the Provident Relief Association held on 
January 20, 1920, in its office No. 738 12th Streejt, North¬ 
west, Washington, D. C. (998 shares of stock out ^)f a total 
of 1,000 shares being represented), signed by her 31 s Acting 
Secretary; Minutes of the Meeting of the Board of Direc¬ 
tors of the Provident Relief Association held on January 
20, 1920, signed by her as Acting Secretary; Minutes of the 
Annual Meeting of the Stockholders of the said Association 
held at its office on January 16, 1925 (at which 996 shares 
of stock were represented), signed by her as Secretary (at 
which meeting “E. V. Avery acted as Secretary”); Min¬ 
utes of the Annual Meeting of the Board of Directors of the 
said Association held at its office on January 16, 1925, 
signed by her as Assistant Secretary (at whicli meeting 
“E. V. Avery was elected to the office of Assistant Secre¬ 
tary and the necessarv authoritv vested in her to fulfill 
all the duties devolving on the office of Secretafv in the 


fee 


sim- 


absence or inability of the Secretary”); deed in 
pie of September 23, 1918, from Richard M. Palrker and 
Julius W. Tolson, Trustees, to Charles D. Lancaster, con¬ 
veying Lot 28 in Block 4 of Moore & Barbour’s Ad- 
95 dition to Washington, per plat recorded! in Liber 
County 15, at folio 13, signed by this defendant as 
Vice-President and Acting Secretary; deed in fee simple 
of March 21 , 1919, from Richard M. Parker and Julius W. 
Tolson, Trustees, to Robert L. O’Brien, conveying Lot 33 
in Square 3117, signed by this defendant as Actipg Secre¬ 
tary; deed in fee simple of March 18, 1919, frotn Parker 
and Tolson, Trustees, to Lucie H. Ritterbusch, conveying 
Lot 74 in Walker’s Subdivision in Block 27, IColumbia 
Heights, per plat recorded in Liber County 3$ at folio 
124, signed by this defendant as Vice-President Sand Act¬ 
ing Secretary; deed of trust of February 20 , 1^)20, from 
Richard M. Parker, surviving Trustee, and Richard M. 
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Parker and John N. Armstrong, Trustees, to Samuel J. 
Henry and Francis S. Carmody, conveying parts of Sublots 
36 and 37 in Square 288, to secure a promissory note of the 
Provident Relief Association for $10,000.00 payable to the 
order of Mary E. Myers, signed bv this defendant as Vice- 
President hnd Acting Secretary; deed of March 10, 1924, 
from Richard M. Parker, surviving trustee, to Sidney 
Thompson, Trustee, conveying parts of Sublots 36 and 37 
in Square 288, signed by this defendant as Assistant and 
Acting Secretary; deed of trust of March 19, 1924, from 
Sidney Thompson, Trustee, to Lee D. Latimer and William 
Brayshaw, conveying parts of Sublots 36 and 37 and all of 
Sublot 38 in Square 288 to secure George D. Miller the 
sum of $20,000.00 signed by this defendant as Secretary; 
deed of trust of March 25, 1925, from Sidney Thompson, 
Trustee, to American Security & Trust Company, convey¬ 
ing parts of Sublots 36 and 37 and all of Sublot 38, to se¬ 
cure the National Savings & Trust Company the sum of 
$25,000.00, signed by this defendant as Secretary; deed of 
trust of March 25, 1925, from Sidney Thompson, Trustee, 
to R. Thomas Robinson and John M. Camalier, conveying 
parts of Sublots 36 and 37 and all of Sublot 38 in Square 
288, to secure Charles R. Marks the sum of $10,000.00 
96 signed by this defendant as Secretary; deed in fee 
simple of April 5, 1920, from Richard M. Parker, and 
John N. Armstrong, Trustees, to John Brosnan, Jr., con¬ 
veying parts of Sublots 36 and 37 and all of Sublot 38 in 
Square 288, signed by this defendant as Vice-President and 
Acting Secretary; direction of March 19, 1919, to Parker 
and Tolson, Trustees, to execute a deed of Lot 33 in Block 
4 of Moore & Barbour’s Addition to Washington, to Robert 

L. O’Brien—“by direction of the Provident Relief Asso¬ 
ciation, evidenced by the signature of its President and Act¬ 
ing Secretary, and the affixing hereto of its corporate seal.” 
signed by this defendant, as Acting Secretary, Provident 
Relief Association; Minutes of the Meeting of the Board 
of Directors of the Provident Relief Association held on 
February 19, 1920, signed by this defendant, as Vice-Presi¬ 
dent and Acting Secretary; Certified copy of resolutions 
passed at the meeting last mentioned directing Richard M. 
Parker, surviving trustee, to execute a certain deed of 
trust on 738 12th Street, Northwest, and directing Richard 

M. Parker and John N. Armstrong, Trustees for the Provi- 
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dent Relief Association, to execute a certain second deed 
of trust on 740 12th Street, Northwest, for $10,000.00 the 
proceeds to be deposited to the credit of the Provident Re¬ 
lief Association, which certified copy was signed by this 
defendant as Vice-President and Acting Secretary: Minutes 
of the Meeting of the Board of Directors of the Provident 
Relief Association held on May 3,1920, at its office 738 12th 
Street, Northwest, at which meeting a resolution was 
passed directing Richard M. Parker and Julius W. Tol- 
son, Trustees for the Provident Relief Association to exe¬ 
cute a deed conveying premises 1839 Eagle Street, Balti¬ 
more, Maryland, to Jacob Steimberg and Mary Steimberg, 
his wife for $1,200.00, which minutes were signed by this 
defendant as Acting Secretary; Certified co[py of the 
97 minutes and resolution of May 3, 1920, whi^h certifi¬ 
cate was signed by this defendant as Acting Secre¬ 
tary; Minutes of the Meeting of the Board of Directors of 
the Provident Relief Association held on March 10, 1924, 
at its office 738 12th Street, Northwest, at which a resolu¬ 
tion was passed directing Richard M. Parker, surviving 
trustee for the Provident Relief Association, directing him 
to convey premises 738 12th Street, Northwest, Lot 824, 
Square 288, comprising parts of Lots 36 and 37 gnd all of 
Lot 38 in said Square, to Sidney Thompson as trustee for 
the Provident Relief Association, in and on certain trusts, 
and at which meeting a further resolution was passed 
“That a copy of this resolution, certified by the Acting Sec¬ 
retary and attested by the President, be furnished the said 
Richard M. Parker as evidence of his authority to convey,” 
which minutes were signed by this defendant as Acting Sec¬ 
retary; Certified copy of the Minutes and Resolutions of 
March 10, 1924, which certified copy was signed by this de¬ 
fendant as Acting Secretary; and the Annual Reports of 
the Provident Relief Association to the Superintendent 
of Insurance for the District of Columbia, for the years 
1918, 1919, 1920, 1921, 1922, 1923, and 1924, signed by this 
defendant in her secretarial capacity. 

16. Further answering the said bill of complaint, this de¬ 
fendant says the sisters of John Brosnan, Jr., naniely, Julia 
Meinberg, Nellie Brosnan, Catherine Vernon, dnd Irene 
McCarthy knew that this defendant became an | officer of 
the Provident Relief Association immediately after the 

6—6228a 
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death of their father, John Brosnan, Sr., as shown by 
their petition filed in the aforesaid administration Cause 
No. 24,027, and sworn by them on December 8, 1922, pray¬ 
ing for the removal of John Brosnan, Jr., as administra¬ 
tor, and for other relief. Moreover, all of the aforesaid 
recorded conveyances gave them constructive notice 
98 that this defendant was acting as Secretary of the 
Provident Relief Association, and the minutes of its 
corporate meetings, and its annual reports to the Super¬ 
intendent of Insurance, likewise gave them notice that she 
was acting as and performing the duties of, the Secretary 
of the said Association. In the aforesaid Equity Cause No. 
45,668, in which the said Catherine Vernon and Julia Mein- 
berg were complainants and the Provident Relief Asso¬ 
ciation, John Brosnan, Jr., and this defendant, were de¬ 
fendants, filed on May 20, 1926, praying for receiver and 
injunction, it is expressly alleged that the office building 
of the Provident Relief Association was subject to two 
deeds of trust, the validity of which was not questioned 
but on the contrary was admitted. The fact is, as shown 
by the Land Records, that when the said bill was filed on 
May 20, 1*926, the said office building was subject to two 
deeds of trust, namely, the aforesaid deed of trust of 
March 25, 1925, from Sidney Thompson, Trustee, to the 
American Security & Trust Company, to secure the Na¬ 
tional Savings & Trust Company the sum of $25,000 and 
the aforesaid deed of trust of March 25, 1925, from Sid¬ 
ney Thompson, Trustee, to R. Thomas Robinson and John 
M. Camalier, to secure Charles R. Marks the sum of 
$10,000 both of which deeds of trust were signed by this 
defendant as Secretary. 

18. Further answering the said bill of complaint, this 
defendant says that in the aforesaid Equity Cause No. 
40,559, filed on September 27, 1922, by the sisters of John 
Brosnan, Jr., namely, Mary Bramhall, Nellie Brosnan, 
Catherine Vernon, Irene McCarthy, and Julia Meinberg, 
as complainants, against John Brosnan, Jr., and this de¬ 
fendant, did not include or mention any of the land in¬ 
volved in this suit but referred only to sublot 74 in Block 
27, Columbia Heights, Lots 28 to 33, Block 4, Moore & 
Barbour’s Addition to Washington; and to part of origi¬ 
nal Lot 8 in Square 480, improved by premises No. 513 B 
Street, Northwest. The bill also referred to property in 
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Henrv I. 
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eivers of 
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Maryland and Virginia, without any description 

99 whatever thereof; and the said Equity Cause No. 

40,539 can not charge any prior or subsequent pur¬ 
chaser or mortgagee with any notice of any defects in the 
title to the real estate involved in this suit, ifhe relief 
sought in that suit was injunction, reconveyance 
erty described in the bill, and accounting, and t 
that certain shares of stock of the Provident Relief Asso¬ 
ciation standing in the name of John Brosnan; Jr., be¬ 
longed to the estate of John Brosnan, Sr. 

19. The aforesaid Equity Cause No. 45,668 was filed on 
May 20, 1926, by Catherine Vernon and Julia Me|nberg, as 
complainants, against the Provident Relief Association, 
John Brosnan, Jr., and this defendant, as defendants, as 
hereinbefore stated, and the relief sought was receiver and 
injunction. By an amended bill, Irene McCarthy and 
Nellie Brosnan, and the National Savings & Tijust Com¬ 
pany as Administrator, were brought in as parties defend¬ 
ant. By order passed therein on June 18, 1926, 

Quinn and Joseph Button were appointed as r 
certain assets of the Provident Relief Associatioh. There 
is nothing in that suit which can charge any prior or sub¬ 
sequent purchaser or mortgagee with notice of aiv defects 
in the title to the property involved in this suit. 

20. The aforesaid Equity Cause No. 43,782 w4s filed on 
March 16, 1925, by Irene McCarthy, Catherin^ Vernon, 
Julia Meinberg, Nellie Brosnan, and Mary Bramhall, as 
complainants, against John Brosnan, Jr., and this defend¬ 
ant, as defendant, and charged that the defendants were 
mismanaging the property and affairs of the Provident 
Relief Association, and prayed for injunction, production 
of books, and other relief. The bill contains a casual refer¬ 
ence to the office building of the Association, without de¬ 
scribing it, in referring to a certain statement showing 
an additional indebtedness by way of a deed oj: trust on 

the office building for the sum of $20,000. No refer- 

100 ence whatever is made to the real estatq involved 

in this suit, and that suit can not charge any prior 

or subsequent purchaser or mortgagee with any| notice of 
any defects in the title to the property involved ii(i this suit. 

21. Further answering the said bill of complaint, this de¬ 
fendant says that in addition to the various documents 
mentioned in the fifteenth paragraph of this answer, signed 
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by her in her secretarial capacity, she also signed, in the 
same capacity, the following papers: Minutes of the Meet¬ 
ing of the Board of Directors of the Provident Relief As¬ 
sociation held on January 9, 1923, signed by this defendant 
as Acting Secretary; Minutes of the Meeting of the Board 
of Directors of the said Association held on March 19, 
1924, signed by this defendant as Acting Secretary; Min¬ 
utes of sixteen other meetings of the Board of Directors 
or Stockholders of the said Association held on various 
dates other than those hereinbefore set forth signed by 
this defendant in her secretarial capacity; and the direc¬ 
tion of March 25, 1925, to Sidney Thompson, Trustee, to 
execute the aforesaid two deeds of trust and notes of 
March 25, 1925, for the sums of $25,000.00 and $10,000.00, 
respectively, signed by this defendant as Assistant Secre¬ 
tary. Among the other Minutes of Meetings signed by 
her in her secretarial capacity were the following: Stock¬ 
holders’ Meeting of January 11, 1921 (996 shares of stock 
being represented); Board of Directors’ Meeting of Jan¬ 
uary 11, 1921 (at which she was eleeted Assistant Secre- 
tarv on account of the absence of the secretary, Thomas 
W. Bramhall); Board of Directors’ Meeting of August 29, 
1921; Stockholders’ Meeting of January 10, 1922 (996 
shares of stock being represented); Board of Directors’ 
Meeting of January 10, 1922 (at which she was elected 
as Vice-President and Assistant Treasury and was ap¬ 
pointed Acting Secretary); Stockholders’ Meeting of Jan¬ 
uary 9, 1923 (996 shares of stock being repre- 
101 sented); Board of Directors’ Meeting of January 
9, 1923; Stockholders’ Meeting of January 11, 1924 
(996 shares of stock being represented); Stockholders Meet¬ 
ing of January 15, 1925 (996 shares of stock being repre¬ 
sented) ; Board of Directors’ Meeting of February 10, 1919 
(at which the President of the Association was authorized 
and directed to see to the execution of the proper papers 
and to do all necessary things, to effect the purchase of 
738 12th Street, Northwest, for $40,000.00; and the sale of 
77 U Street, Northwest, and 1218 Euclid Street, Northwest, 
at their book values, were authorized; Board of Directors’ 
Meeting of May 11, 1920 (at which was authorized the sale 
of 1805 Eagle Street, Baltimore, Maryland, through Ira 
Holt, Agent, for $1,000.00). 

22. Further answering the said bill, this defendant 
says that as the defendant L. Whiting Estes was a remote 
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and not an immediate purchaser of the said propjerty, and 
had no notice that the provisions of the said deed in trust 
of February 16, 1920, to the said Trustees Parker ind Arm¬ 
strong from the said John Brosnan, Jr., had not tyeen com¬ 
plied with (although they had been complied with), he was 
not bound to go behind their said deed in fee pimple of 
April 5, 1920, to the said John Brosnan, Jr., reciting that 
all requirements of the said deed in trust had been com¬ 
plied with, to ascertain whether or not such recitals were 
true. As the direction to the said Trustees, provided for in 
the said deed in trust, was not required to be incorporated 
into the said conveyance of the said Trustees it could be 
given by a separate writing (and was so given, as this de¬ 
fendant is informed and believes), and the defendant, L. 
Whiting Estes, as a remote bona fide purchaser, had the 
right to rely upon the truth of the recitals in their said deed 
of April 5, 1920, that such direction had been dilly given. 

Moreover, the official signatures and corporate seal 
102 to the said deed were in and of themselves sufficient 
to give such direction. Even if the said deed of 
April 5, 1920, from the said Parker and Armstrong, Trus¬ 
tees, to the said John Brosnan, Jr., had been a dejed of and 
by the said corporation, Provident Relief Association itself 
(which it was not), and had been of property in which it was 
vested with the title (which it was not), no vote of its stock¬ 
holders was necessary for its valid execution and delivery 
because it was a deed in fee simple and not a mortgage of, 
and did not give any lien upon, the said property. As any 
purchaser from or lender to the said Trustees was ex¬ 
pressly relieved from seeing to the application of the pur¬ 
chase or loan money, by the terms of the said deqd in trust 
of February 16, 1920, it was and is immaterial, [especially 
so far as L. Whiting Estes is concerned as a repiote bona 
fide purchaser, whether or not the said John Brqsnan, Jr., 
paid, or the said Association received, the purchase money 
for the said land, under the said deed of April 1920, or 
the proceeds of the loan under the said deed of tnist of Feb¬ 
ruary 20, 1920, executed by the said Trustees Parker and 
Armstrong, to secure Mary E. Myers the sum of $10,000.00. 

23. Further answering the said bill of complaint, this de¬ 
fendant, on information and belief, says that the Department 
of Insurance of the District of Columbia made an examina¬ 
tion of the affairs of the said Provident Relief Association 
as of September 3, 1921 (about seventeen month^ after the 
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said deed of April 5, 1920, from the said Parker and Arm¬ 
strong, Trustees, to the said John Brosnan, Jr., and about 
ten months after the said deed from the said John Brosnan, 
Jr., to the said Terminal Commercial and Savings Bank), 
and found and reported (and the facts were) that the said 
Association owned its home office building, located at 738 
12th Street, Northwest, being a 3-story brick and stone 
office building, and occupied the second and third 
103 stories; that the first floor was occupied by the said 
Terminal Commercial and Savings Bank; that the 
adjoining property, 740 12th Street, Northwest, corner of 
H Street, was “owned by the Bank, and by an agreement 
between the Association and the Bank,’’ the Association 
occupied the second and third stories of the latter (the 
Bank’s) building, in exchange for the Bank’s occupancy 
of the first floor of the Association’s building at 738 12th 
Street; and that “the amount of the exchange rental, as 
set out in the agreement,” was $400.00 per month. This 
defendant further savs that the facts so found bv the In- 
surance Department, in the due performance of its public 
duties, were and are whollv inconsistent with and con- 
tradictory of the theory of the complainants’ bill of com¬ 
plaint in this suit, and show that the said Bank was the 
true and bona fide purchaser and owner of the property in¬ 
volved in this cause, namely 740 12th Street, Northwest, 
corner of H Street, and that the said Association was the 
said Bank’s tenant of the second and third stories of the 
Bank’s property, and paid rent therefor to the said Bank, 
in accordance with the terms of the said agreement between 
them. 

And now, having fully answered the said bill of com¬ 
plaint, and each and every paragraph thereof, this defend¬ 
ant prays to be hence dismissed with her reasonable costs in 
this behalf sustained. 

EUNICE V. AVERY, 

Defendant . 

GODFREY L. MUNTER, 

Attorney for Defendant. 

District of Columbia, ss: 

Eunice V. Avery being first duly sworn according to law, 
on oath deposes and says that she has read the foregoing 



COMMERCIAL NATIONAL BANK ET AL. 


87 


answer by her subscribed and knows the contents’ thereof; 
that the matters and things therein stateld of her 

104 knowledge are true and those stated upon informa¬ 
tion and belief she believes to be true. 

EUNICE V. A^ERY. 

Subscribed and sworn to before me this 18th day of 
March, 1929. 

[seal.] JOSEPH T. KEATING, 

Notary Public j, D. C. 

j 

Answer of Richard M. Parker, Individually , in His Own 

Right. 

Filed August 21, 1929. 

I 

# # * * * # i * 

i 

Reserving all benefit and advantage of his motion here¬ 
tofore filed in this cause to dismiss the Bill of Complaint 
insofar as it seeks relief against him individually, in his 
own right, this defendant says that there are contained in 
the said Bill of Complaint no allegations whatsoever against 
him charging any wrong-doing, misfeasance, nop-feasance, 
collusion or dereliction of duty, personal profit or advan¬ 
tage, in reference to the subject-matter of the Bill, and he 
therefore is advised by Counsel, and upon such adidce avers, 
that there is nothing contained in said Bill fpr him to 
answer. 

The duties performed by him in reference to the subject- 
matter of the Bill of Complaint were as truste^, and for 
which he received no compensation or remuneration; that 
in the performance of his duties as trustee he undertook to 
act, and did act, in accordance with the provisions of the 
deed in trust of February 16, A. D. 1920, believing and 
understanding that at the time of the execution of the deed 
of April 5, 1920, that Eunice V. Avery was the Vice-Presi¬ 
dent and Acting Secretary of the Provident Relief Associa¬ 
tion, and it was so represented to him by her and by John 
Brosnan, Junior. 

105 Having no personal knowledge of the ilnatters set 
forth in the Bill of Complaint, except the execution 

and delivery of the deed in trust, and the deed made by him 
and his co-trustee pursuant thereto, he denies the same as 
far as the same are material and demands proof thereof. 

RICHARD M. PARKER. 
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Amendment to Bill. 

Filed December 2, 1932. 

• •••*#• 

Leave of Court first had and obtained, the plaintiffs 
amend their bill by making the Acacia Mutual Life Associa¬ 
tion a party defendant, and adding to paragraph 6 of said 
bill the following: 

That this trust note of Sixty Thousand ($60,000.00) Dol¬ 
lars was thereafter and on December 10,1927, endorsed and 
delivered to the Acacia Mutual Life Association, a corpora¬ 
tion, who paid full face value for same. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

Let this Amendment be filed. 

O. R. LUHRING, 

Justice. 

Answer of Acacia Mutual Life Insurance Company. 

Filed December 19, 1932. 

**#••## 

Now comes the defendant, Acacia Mutual Life Insurance 
Company, and for answer to the bill of complaint filed 
against it and others in the above entitled cause, says: 

1 . That on, to-wit, December 10, 1927, this defendant, in 
good faith, in the regular course of business, and without 
notice of any infirmities, purchased from the Corn- 
106 mercial National Bank, Washington, D. C., for the 
full face value thereof, thirty certain promissory 
notes of Mildred L. Davis dated December 1, 1924, each in 
the sum of two thousand dollars ($2,000.00), payable three 
years after date, and bearing interest at the rate of six per 
cent per annum, said interest being payable semi-annually, 
secured by deed of trust dated December 1, 1924, and re¬ 
corded December 3, 1924 in Liber 5399, at folio 458, of the 
Land Records of the District of Columbia, the time of pay¬ 
ment of said notes being extended to December 1, 1933; and 
that this defendant is now the owner and holder of said 
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notes; and that no part of the principal amount of ^aid notes 
has ever been paid. 

Further answering, this defendant says that it has no 
knowledge or information with respect to the other mat¬ 
ters and things referred to in said bill and in each para¬ 
graph thereof, and can therefore neither admit nor deny 
the same but requires strict proof thereof, if deemed ma¬ 
terial. 

And now having fully answered, this defendant prays 
to be hence dismissed with its reasonable costs. 

ACACIA MUTUAL LIFE INSUR¬ 
ANCE COMPANY, 

By WILLIAM MONTGOMERY, 

President, 

HOWARD W. KACY, 

Attorney for Acacia Mutual Life 
Insurance Company. 

District of Columbia: 

William Montgomery, being first duly sworn according to 
law, deposes and upon oath says that he is President of 
the Acacia Mutual Life Insurance Company, wljiose name 
is signed to the foregoing answer; that the matters and 
things therein stated upon its personal knowledge are true, 
and those things stated upon information and belief it be¬ 
lieves to be true. 

WILLIAM MONTGOMERY. 

107 Subscribed and sworn to before me thife 16th day 
of December, 1932. 

[seal.] GEORGE H. PALTRIDGE, 

Notary Public, D . C. 

My commission expires May 16, 1937. 

Findings of Facts . 

Filed January 11, 1934. 

• # • • * • i • 

The above entitled cause came on for hearing on the 19th 
day of December, 1932; and upon consideration or the plead¬ 
ings and testimony adduced on behalf of the plaintiffs and 
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the defendants, the Court makes the following findings of 
facts: 

1. The plaintiffs herein were, by decree of this Court, 
appointed Receivers of the Provident Relief Association 
on June 18, 1926. 

2. John Brosnan, Jr., for the consideration of $49,600, 
acquired from the Washington Loan and Trust Company, 
trustee under the will of J. Hall Semmes, the property in¬ 
volved in this cause, and the same was conveved to him bv 
said Washington Loan and Trust Company, trustee as 
aforesaid, by deed dated January 7, 1920, and recorded 
January 16, 1920, in Liber 4304, at folio 465, et seq., one of 
the Land Records of the District of Columbia. 

3. By deed of trust dated January 9, 1920, and recorded 
January 16, 1920, in Liber 4304, at folio 466, et seq., one of 
the Land Records of the District of Columbia, John Bros¬ 
nan, Jr., unmarried, conveyed said property to George M. 
Emmerich and Douglass S. Mackall, trustees, to secure the 
Washington Six Per Cent Building Association for an ad¬ 
vance of $35,000. The proceeds of said loan were used 
and applied as part payment of the purchase price of said 

property. 

108 This deed of trust was released of record by deed 
of release dated December 4, 1924, and recorded De¬ 
cember 16, 1924, in Liber 5411, at folio 176, of the Land 
Records of the District of Columbia. 

4. By deed in trust, dated February 16, 1920, and 
recorded February 21, 1920, in Liber 4332, at folio 79, et 
seq., one of the Land Records of the District of Columbia, 
for the consideration of $49,600 John Brosnan, Jr., un¬ 
married, conveyed with special warranty of title, subject to 
encumbrances of record, to Richard M. Parker and John 
M. Armstrong as trustees, the property herein involved: 

“To have and to hold the said land and premises, subject 
to the power of disposition hereinafter granted, in trust 
for the sole use and benefit of The Provident Relief Asso¬ 
ciation of Washington, D. C., a corporation in said District, 
its successors and assigns, with full power in said parties 
of the second part and in the survivor of them, to sell, 
mortgage, lease or otherwise dispose of said land and prem¬ 
ises or any part thereof in fee simple, from time to time 
when and as they, the said trustees, or the survivor, shall 
be directed so to do in writing by the said Provident Relief 
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Association, its successors or assigns, such direction to be 
evidenced and sufficiently attested by the signature of the 
President or Vice President and the Secretary for the 
time being of the said Association and its Corporate seal 
being affixed to any such deed, mortgage, leasb or other 
conveyance, without any liability on the part Of the pur¬ 
chaser to see to the application of the purchase money com¬ 
ing into the hands of the said Trustees or the survivor of 
them.” 

5. By deed of trust dated February 20, 1920, and re¬ 
corded February 21, 1920, in Liber 4332, at folio 81, et seq., 
one of the Land Records of the District of Columbia, 
Richard M. Parker, surviving trustee under deed in trust 
recorded in Liber 4173, at folio 325, one of the Land 
Records of the District of Columbia, and Richard M. Parker 
and John M. Armstrong, trustees under deed in |trust from 
John Brosnan, Jr., recorded on February 21, 192p, in Liber 
4332, at folio 79, et seq., one of the Land Records of the 

District of Columbia, conveyed the property in- 
109 volved in this cause and other property to Samuel J. 

Henry and Francis S. Carmody to secure Mary E. 
Myers the sum of $10,000 payable on or befor^ one year 
after date. 

This deed of trust was subsequently released of record 
by deed of release dated April 19, 1921, and recorded Feb¬ 
ruary 19, 1924, in Liber 5162, at folio 289, et seq., one of the 
Land Records of the District of Columbia. 

6 . On April 16,1920, the Association by writteji direction 
to the trustees, and with the acquiescence and approval of 
shareholders owning and controlling 996 shared out of a 
total of 1,000 shares, and of two-thirds of the Board of 
Directors thereof, sold said property to John Brosnan, Jr., 
at a price which realized to the Provident Relidf Associa¬ 
tion a profit of $588.50 over the amount paid therefor by 
said Association. And during the period of apout three 
months that the property was owned by said Parker and 
Armstrong as trustees for the Provident Relief Association 
the gross rental income therefrom was the sum of $66.66. 

By deed dated April 16,1920, and recorded in Liber 4253, 
at folio 286, one of the Land Records of the district of 
Columbia, Richard M. Parker and John M. Armstrong, as 
trustees for the Provident Relief Association, fqr the con¬ 
sideration of $50,188.50, conveyed, with special warranty 
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of title, said property to John Brosnan, Jr., subject to en¬ 
cumbrances of record. In said deed it is recited that: 

“The said Trustees, grantors herein, being directed in 
writing bv the Provident Relief Association to execute 
this conveyance and their authority so to do, being evi¬ 
denced and sufficiently attested by the signature hereto of 
the Vice-President of said Association, together with the 
seal of said Association affixed as attested by its Acting 
Secretary.” 

Said deed, in addition to the signing and execution thereof 
by the trustees therein named, is signed also by the Provi¬ 
dent Relief Association, by E. V. Avery, Vice-Presi- 
110 dent, under the corporate seal of the corporation 
affixed thereto, attested by E. V. Avery, Acting Sec¬ 
retary. 

There is no evidence showing or tending to show that in 
the purchase of said property for the consideration paid by 
him therefor, John Brosnan, Jr., dealt otherwise than 
fairly with Parker and Armstrong, trustees, and with the 
Association and its stockholders; or that the bona tides of 
the transaction or the legality of said deed to Brosnan, has 
ever been assailed or questioned by the Association, or by 
any of its stockholders, officers, directors or creditors; or 
that the same has ever been directly assailed or questioned 
by the plaintiffs herein until the filing of this suit. 

7. By deed dated October 23, 1920, and recorded October 
26, 1920, in Liber 4449, at folio 329, John Brosnan, Jr., for 
the consideration of $100,000, conveyed, with special war¬ 
ranty of title, said property to the Terminal Commercial 
and Savings Bank, a corporation, subject to encumbrances 
of record which formed a part of the purchase price of said 
property. 

There is no evidence showing or tending to show that in 
the purchase of said property the said Terminal Com¬ 
mercial and Savings Bank acted otherwise than in good 
faith, or that it was not a bona fide purchaser thereof for 
full value and without notice of any defects in Brosnan ? s 
title thereto, or of any fraud on his part in acquiring the 
same, or of any irregularities in the deed from Parker 
and Armstrong to him; or that the bona fides of the transac¬ 
tion or the legality of the deed from Brosnan to said Bank 
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had ever been assailed or questioned by the Association, or 
by the plaintiffs herein, or by any stockholder, officer, di¬ 
rector or creditor of the Association, or by any other person 
or persons. And no relief is sought by the bill against the 
Terminal Commercial and Savings Bank (which is not a 
party to this cause). 

111 Neither at the time of the conveyance by Brosnan 
to the Terminal Commercial and Savings Bank nor 

prior thereto was there any litigation pending iii the Su¬ 
preme Court of the District of Columbia, either at Jaw or in 
equity, involving the title to this property; nor was the 
property thereafter involved or mentioned in any Jitigation 
in the Supreme Court of the District of Columbia, either 
at law or in equity, until the filing of this suit. 

8 . By deed dated January 22, 1924, and recorded Janu¬ 
ary 25, 1924, in Liber 5144, at folio 431, one of fhe Land 
Records of the District of Columbia, the Terminal Com¬ 
mercial and Savings Bank, a corporation, convened, with 
special warranty of title, said property to R. Golden Don¬ 
aldson and James H. Baden, as joint tenants, subject to 
encumbrances of record. That said conveyance to said 
Donaldson and Baden, as joint tenants, was made to them 
pursuant to the provisions of a certain agreement between 
the Terminal Commercial and Savings Bank, a corpora¬ 
tion, and the Commercial National Bank of Washington, 
a corporation, dated January 18, 1924, a correct copy of 
which is attached to the bill of complaint in this cause. 

9. By deed dated December 1,1924, and recorded Decem¬ 
ber 3, 1924, in Liber 5399, at folio 457, R. Golden Donald¬ 
son and James H. Baden, as joint tenants, for vplue, con¬ 
veyed, with special warranty of title, said property to 
Mildred L. Davis, subject to encumbrances of record. That 
said Mildred L. Davis was an employee of one; Andrew 
Porter. 

10. By deed dated December 1, 1924, and recorded De¬ 
cember 3,1924, in Liber 5399, at folio 458, Mildred L. Davis 
(unmarried) conveyed said property by deed of trust to R. 
Golden Donaldson and Hayden Johnson, trustees, to se¬ 
cure William H. Holloway the sum of $60,000, represented 

by thirty notes of even date for $2,000 each, payable 

112 three years after date, with interest at tlie rate of 
six per cent per annum, payable semi-anntially. 
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11. By deed of trust dated January 20,1925, and recorded 
January 28, 1925, in Liber 5473 at folio 49, one of the Land 
Records of the District of Columbia, Mildred L. Davis 
(unmarried) conveyed said property to Percy W. Pickford 
and Andrew D. Porter, as trustees, to secure G. Mearl Val¬ 
entine $20,000 represented by one promissory note of even 
date, payable two years after date, with interest at the rate 
of six per cent per annum, payable semi-annually. 

This deed of trust was released of record by deed of 
release dated March 29, 1927, and recorded April 1, 1927, 
in Liber 5982, at folio 53, et seq., one of the Land Records 
of the District of Columbia. 

12. By deed dated January 20, 1925, and recorded Janu¬ 
ary 28, 1925, in Liber 5473, at folio 53, one of the Land 
Records of the District of Columbia, Mildred L. Davis (un¬ 
married) for value, conveyed, with special warranty of 
title, said property to Maude M. Stevens, subject to the 
two trusts thereon aggregating $80,000. 

13. By deed dated January 20,1925, and recorded May 7, 
1926, in Liber 5745, at folio 147, one of the Land Records 
of the District of Columbia, Maude M. Stevens (unmar¬ 
ried) for Value, conveyed, with special warranty of title, 
said property to John S. Egan, subject to encumbrances 
thereon of $80,000. 

14. By deed dated May 3, 1926, and recorded June 18, 
1926, in Liber 5784 at folio 186, et seq., one of the Land 
Records of the District of Columbia, John S. Egan (unmar¬ 
ried) for value conveyed, with special warranty of title, 
said property to Mildred L. Davis, subject to encumbrances 

thereon aggregating the sum of $80,000. 

113 15. By deed dated March 10, 1927, and recorded 

March i.6, 1927, Mildred L. Davis (unmarried) for 
the consideration of $90,000 conveyed, with special war¬ 
ranty of title, said property to L. Whiting Estes, subject to 
encumbrances of record. 

In payment of the purchase price therefor the said 
Estes transferred to the seller a certain piece of real 
estate at a valuation of $30,000 and assumed and agreed 
to pay the notes, aggregating the sum of $60,000, secured 
by deed of trust thereon. Since acquiring the property he 
has received as rentals therefrom the sum of $6,097.50 in 
the aggregate; and has expanded for repairs to the prop¬ 
erty, taxes thereon, interest on the $60,000 notes secured 
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thereon, and commissions for the collections of rentals, the 
aggregate sum of $33,134.78. 

Prior to the filing of the bill in this cause, the shid Estes 
had never heard of John Brosnan, Sr., John Brojsnan, Jr., 
the Provident Belief Association, Mrs. Avery dr of any 
officer or stockholder of said Association, or of the sisters 
of John Brosnan, Jr., and had no knowledge or j informa¬ 
tion of any litigation in which they and John Brosnan, 
Jr., were involved. 

16. The Acacia Mutual Life Insurance Company, a cor¬ 

poration, purchased on December 10, 1927, in thd regular 
course of business for the full face value thereof and ac¬ 
crued interest, and without notice of any infirniities, the 
said deed of trust notes, aggregating $60,000, secured on 
said property by deed of trust recorded in Libet 5399 at 
folio 458, one of the Land Records of the District of 
Columbia. | 

At the time of such purchase of said notes, tl^e Acacia 
Mutual Life Insurance Company had never heanji of John 
Brosnan, Sr., John Brosnan, Jr., the Provident Relief As¬ 
sociation or Mrs. Avery, or of any officer or stock- 
114 holder of said Association, or of the sisterfe of John 
Brosnan, Jr., and had no knowledge or information 
of any litigation in which they and John Bro$nan, Jr., 
were involved. 

17. There is no evidence showing or tending to show that 
the bona tides of the purchases or the legality of the deeds 
of conveyance of said property to Mildred L. [Davis, to 
Maude M. Stevens, and to John S. Egan (none I of whom 
are parties to this cause and against whom no relief is 
sought by the bill or with respect to said deeds), has ever 
been directly assailed or questioned by the Association, 
or its stockholders, officers, directors, creditors, or by the 
plaintiffs in this cause. 

18. The Provident Relief Association is a corporation 
under the laws of the District of Columbia. Its charter, 
which is dated February 27, 1893, provides, among other 
things, that “the officers of the said corporation shall be 
a president, vice-president, secretary, treasurer and gen¬ 
eral manager (the office of secretary and general manager 
may be held by the same person) and shall be selected from 
the stockholders of said corporation.” 

19. One John Brosnan, Sr., died on May 7, 191j7, and on 
September 21, 1917, John Brosnan, Jr., was appointed and 
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duly qualified as administrator of his estate and thereafter 
continued to act as such administrator until on or about 
May 4, 1925. During said period the entire capital stock 
of the Provident Relief Association consisted of 1,000 
shares and there were onlv four stockholders thereof, 
namely: John Brosnan, Jr., as administrator of his fath¬ 
er’s estate with 498 shares; John Brosnan, Jr., individu¬ 
ally, with 497 shares; Thomas W. Bramhall with 4 shares; 
and Eunice V. Avery with 1 share—and such stock holding 
of said stock continued until on or about May 4, 1925. 
115 20. At the time of the death of the said John 

Brosnan, Sr., the officers of the Provident Relief 
Association consisted of John Brosnan, Sr., President 
and Treasurer; John Brosnan, Jr., Vice-President; and 
Thomas W. Bramhall, Secretary. 

That at a special meeting of the Board of Directors of 
said Provident Relief Association, held on October 31, 
1917, the following proceedings were had: 

“A special meeting of the Board of Directors of the 
Provident Relief Association was called on the above date 
by the Vice-President. 

The meeting was called for the purpose of filling the ex¬ 
isting vacancy of the offices of President and Treasurer. 

Mr. John Brosnan, Jr., Vice-President, was duly elected 
President and Treasurer of the Company, and E. V. Avery 
was elected Vice-President and assistant treasurer to fill 
the vacancy caused by the advancement of the vice-presi¬ 
dent to the presidency of the Association. 

The president called attention to the fact that the treas¬ 
ury could afford a dividend of $3.00 per share on the 
capital stock and a dividend for that amount was declared. 

The salary of Mr. Brosnan in the sum of $300.00 per 
week was duly ratified by the board. 

Present: John Brosnan, Jr., E. V. Avery, T. W. Bram¬ 
hall. 

There being no further business, the meeting adjourned. 

1 T. W. BRAMHALL, Secy.” 

From and after October 31, 1917, and until the appoint¬ 
ment of plaintiffs as Receivers of said Association, John 
Brosnan, Jr., held the offices of President and Treasurer, 
E. V. Avery the offices of Vice-President and Assistant 
Treasurer, and Thomas W. Bramhall the office of Secre- 
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tarv; and that during said period the said John Brosnan, 
Jr., E. V. Avery and Thomas W. Bramhall constituted the 
entire Board of Directors of said Association and all of 


the officials thereof. 


21. In 1918, Thomas W. Bramhall, the Secretary of the 
Association, entered the United States Army, at 


116 which time his active connection with the Provident 


Relief Association ceased. After his discharge from 
the Army he located permanently in Chicago^ Illinois, 
where he has since resided and still resides, making occa¬ 
sional visits to Washington during the years 1^20, 1921, 
1922, 1923, and 1924. He had performed no official act of 
any kind in connection with said Assocaition sipce early 
in 1918 or the latter part of 1917. For a numbei; of years 
after his connection with the Association ceased |ie had no 
information whatever, although he knew that the Provi¬ 
dent Relief Association was conducting business during the 
whole of such period. 

22. From and after the time wheu Thomas W. Bramhall, 
Secretary of the Provident Relief Association, eittered the 
United States Army in 1918, and until the appointment of 
the plaintiffs as Receivers herein, Eunice V. Avery, with 
the approval of the Board of Directors of said Associa¬ 
tion, (all meetings of which were attended by all members 
thereof except Thomas W. Bramhall), acted in a secre¬ 
tarial capacity for the Association, and signed as assist¬ 
ant secretary, acting secretary or as secretary, all deeds, 
deeds of trust, mortgages, minutes of stockholders and 
directors meetings, reports to the Superintendent of In¬ 
surance for the District of Columbia and other papers re¬ 
quiring the signature of the secretary of the Association, 
including the signing by her as acting secretary of the 
Association in the years 1918 and 1919 of several deeds 
in fee simple, to evidence and attest the Association’s writ¬ 
ten direction to and the power and authority of the trus¬ 
tees, Richard M. Parker and Julius W. Tolson, to execute 
and deliver said deeds conveying to the respective pur¬ 
chasers thereof the real estate therein described, the title 
thereto being then vested in them for the samd uses and 
purposes and with like powers and duties as are contained 
in the deed in trust from Brosnan to Parker and Arm¬ 
strong herein involved. 


7—6228a 
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The legality of the action of Avery in performing 

117 the said secretarial duties of the Provident Relief 
Association, and the signing by her, as acting sec¬ 
retary, assistant secretary or secretary, deeds, deeds of 
trust and other papers and documents, was never objected 
to or questioned by any officer, director, stockholder, cred¬ 
itor or any other person or persons until after the appoint¬ 
ment of the plaintiffs as receivers for the Provident Relief 
Association. 

23. The title to all real estate in which the Provident 
Relief Association, from time to time, had an interest prior 
to the appointment of plaintiffs as receivers in this cause, 
was vested in the name of a trustee or trustees for the same 
uses and purposes and under like powers as are contained 
in the deed from John Brosnan, Jr., conveying to Richard 
M. Parker and John M. Armstrong, trustees, the property 
involved in this cause. 

24. There is no evidence showing or tending to show that 
the benefits derived by the Provident Relief Association 
and its trustees, Parker and Armstrong, from the sale and 
conveyance of the property involved herein to John Bros¬ 
nan, Jr., by deed dated April 16, 1920, has been returned 
or offered to be returned by the Provident Relief Associa¬ 
tion, or said trustees, or the Receivers in this cause. 

25. That subsequent to the date of the said deed of con¬ 
veyance from Parker and Armstrong, trustees of the Provi¬ 
dent Relief Association, to John Brosnan, Jr., and prior to 
the deed of conveyance to the defendant, L. Whiting Estes, 
the Terminal Commercial and Savings Bank, Mildred L. 
Davis, Maude M. Stevens and John S. Egan were respec¬ 
tively purchasers of said property and acquired title 
thereto by deeds of conveyance from former owners; but 
none of them is a party to this cause; nor is any relief 

sought against them, or any of them, or for the can- 

118 cellation of the said deeds of conveyances to them, 
or any of them, or any other relief with respect 

thereto. 

Bv the Court. 

: PEYTON GORDON, 

Justice. 

Jan. 11, 1934. 
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Conclusions of Laiv. 

Filed January 11, 1934. | 

* * * * • * j * 

1. That the plaintiffs have failed to make out a case en¬ 
titling them to the relief sought in the bill, and the de¬ 
fendants are entitled to a decree dismissing th^ bill with 
costs. 

2. That Avery had the right and authority, with the ap¬ 
proval of the Board of Directors, to act as assistant or act¬ 
ing; secretarv of the Provident Relief Association and to 
perform the secretarial duties of the Association. 

Being in possession of the office of secretary and per¬ 
forming, without objection, all of the duties of!that office 
under the corporate seal of the corporation, she was, as to 
third persons dealing with the corporation, de facto secre¬ 
tary thereof; and such third persons were not b<^und to in¬ 
quire into her election or appointment to such office. 

2 1 />. The recitals in the deed from Parker and Arm¬ 
strong, trustees, to John Brosnan, Jr., dated Aprfl 16, 1920, 
represent and show a full compliance by said trustees with 
every prerequisite or requirement as a condition precedent 
to a valid conveyance by them of the property herein in¬ 
volved; and innocent purchasers deraigning title to the 
property from John Brosnan, are not bcjmnd to go 
119 behind such recitals to ascertain whether qr not they 
are true. 

3. The recitals in said deed and the execution thereof in 
accordance with the requirements of the deed in trust to 
Parker and Armstrong, trustees, and the receipt land reten¬ 
tion by the Association of the purchase price paijd therefor, 
constitute confirmation and ratification by the Association 
of its validity, even though there were irregularities in the 
execution of said deed; and the Association is ^stopped to 
assert the contrary against innocent purchasers deraigning 
title to the property from Brosnan. 

4. The deed, dated April 16, 1920, from Richard M. 
Parker and John M. Armstrong, as trustees for the Provi¬ 
dent Relief Association, conveying said property to John 
Brosnan, Jr., was not void. At most it was only voidable 
by the Association or non-assenting stockholders within a 
reasonable time after knowledge. 

5. Long and unexplained acquiescence by the Associa¬ 
tion, and its stockholders, in the transaction and in the con- 
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veyance of said property to Brosnan, and the failure of the 
Association, and its stockholders, to question the trans¬ 
action or the validity of the said conveyance, constitutes 
such laches as to preclude them and each of them from 
maintaining the bill in this cause; and the plaintiffs- 
receivers have no greater rights than the Association they 
represent. 

6. The Association cannot repudiate the transaction be¬ 
tween Parker and Armstrong, trustees of the Provident 
Relief Association and John Brosnan, Jr., and retain the 
benefits thereof. 

7. The Terminal Commercial and Savings Bank was an 
innocent purchaser of the property involved in this cause, 

for full value, and without notice of anv defects in 
120 the title; and under the deed to it from John Bros¬ 
nan, Jr., dated October 23, 1920, it acquired a good 
and indefeasible title to the property thereby conveyed; 
and the subsequent persons and corporation who thereafter 
deraigned title from said Terminal Commercial and Sav¬ 
ings Bank likewise acquired a good and indefeasible title 
to said property, and are innocent purchasers thereof, for 
value and without notice. 

Bv the Court. 

PEYTON GORDON, 

Justice. 

January 11, 1934. 


Decree. 

Filed January 11, 1934. 

******* 

This cause coming on to be heard upon the bill of com¬ 
plaint, the answers of the defendants thereto and the testi¬ 
mony adduced in support thereof, and it appearing to the 
Court that the said plaintiffs are not entitled to maintain 
their bill against the said defendants for the reasons set 
forth in the Findings of Fact filed herein, it is this lltli 
day of January, 1934, by the Court, adjudged, ordered and 
decreed, that the said bill of complaint in this cause be, and 
the same hereby is, dismissed with costs. 

Bv the Court. 

PEYTON GORDON, 

Justice. 
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Plaintiffs note an appeal in open Court from the decrees 
signed and entered in the above entitled cause and the bond 
on appeal to the Court of Appeals is hereby fixed at $100. 
Bv the Court. 

PEYTON GORDON, 

Justice. 

Jan. 11, 1934. 
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Memoranda. 


February 1, 1934.—Bond ($100) approved and 
February 3, 1934.—Statement of Evidence and 1 
filed. 

Assignment of Errors. 

Filed February 3, 1934. 


filed. 

Notice- 


1. The Court committed error in dismissing tjie Bill of 
Complaint. 

2. The Court committed error in signing the findings of 
fact. 

j 

a. Because there was no evidence to support ^uch find¬ 
ings of fact. 

b. Because the same were contrarv to the evidence sub- 
mitted in the case. 


3. The Court committed error in signing and filing the 
conclusions of law signed and filed in the said <^ause. 

4. The Court committed error in refusing to admit in 

evidence official return made bv the defendants John Bros- 
nan, Jr. and Eunice V. Avery to the Department of Insur¬ 
ance for the years 1918, 1919, and 1920. j 

5. The Court committed error in refusing to admit the 
official copy of the annual reports of those years which were 
held in the office, as required by the ruling of| the com¬ 
missioners. 

6. In refusing to admit the pencil memorandurps on said 
copies, said writings being made in the handwriting of John 

Brosnan, Jr. 

122 7. The Court committed error in holding that the 

said writings were admissible as against Jjohn Bros¬ 
nan, Jr. but not against any of the other defendants. 
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8. The Court committed error in refusing to permit evi¬ 
dence of witness Garrity as to what he found in connection 
with the cash transactions and the absence of the books of 
the company for the years 1919 and 1920. 

9. The Court committed error in refusing to admit the 
evidence of Harry J. Kane, Jr., as to the ordering of titles 
of certificates on this property and the things done there¬ 
under. 

10. The Court committed error in refusing to admit in 
evidence the contents of the certificates of title or certain 
portions of the certificates of title. 

11. The Court committed error in refusing to admit in 
evidence the minutes of the meeting of the stockholders and 
directors of the Provident Relief Association of 1919 and 
including 1920, or up to the date of the deed in question 
of the trustees to John Brosnan, Jr. 

12. The Court erred in refusing to admit in evidence tes¬ 
timony tending to show that the property although pur¬ 
chased in the name of John Brosnan, Jr., was in fact pur¬ 
chased in his name as trustee for the association, and paid 
for out of the moneys of the Provident Relief Association. 

13. The Court committed error in refusing to admit in 
evidence the testimony tending to show the fact that there 
were no by-laws. 

14. The Court committed error in refusing to admit in 
evidence the charter of the corporation. 

15. The Court committed error in refusing to admit in 
evidence the testimony tending to show the fact that there 
was no meeting or instructions of the board of directors 

or stockholders with reference to the disposition of 
123 this property to John Brosnan, Jr., to the trustees 
of the association. 

16. The Court committed error in refusing to admit in 
evidence testimony tending to show that the officers and em¬ 
ployees of the title companies had knowledge in examining 
the titles of the various allegations in the bills of complaint 
then of record, and the probate proceeding then of record 
in which the charges of mismanagement, etc., were made 
against Brosnan and Avery. 

17. The Court committed error in refusing to admit evi¬ 
dence tending to show that Avery was not the secretary of 
the company. 

18. The Court committed error in refusing to hold that 
the transfer from the trustees to Brosnan was void be- 
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cause on its face was contrary to the articles of iijcorpora- 
tion. 

19. The Court committed error in failing to l|old that 
Avery was not the secretary of the company, arid there¬ 
fore, any papers signed by her as such were vcfid, since 
the articles of incorporation which were of record, and 
accessible to the purchaser, showed that she was not such 
secretary. 

20. The Court committed error in refusing to bold that 
the sale was void because the deed was signed by Avery 
as vice-president, when the articles of incorporation showed 
that she could not hold a double office in the corpora¬ 
tion. 

W. GWYNN GARDINER, 

Attorney for Plaintiff . 

i 

Service of Copv accepted this 2 dav Feb. ’34. 

BENJAMIN S. MINOR, 

Attorney for L. Whitinql Estes. 
QUINTER & SOTHORQN, 

Rv L. HAROLD SOTHOR0N, 
GODFREY L. MUNTERj. 


Rcc’d copy 2/3/34. 


PAUL B. CROMELIN, 
AtVy for L. Whiting Estes. 
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Memorandum. 


March 10, 1934.—Statement of evidence signed 
cate. 

Designation of Record. 

Filed February 3, 1934. 


in dupli- 


To Frank E. Cunningham, Esq., Clerk of Court, District 
of Columbia: 

In preparing the transcript of record on the pending ap¬ 
peal in the above entitled cause, you will please include 
therein the following: 

1. Original bill and exhibits. 

2. Answer of the defendants and exhibits. 


3. Written opinion of the court filed in the cau 


se. 
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4. Final decree noting appeal and fixing amount of un¬ 
dertaking on appeal. 

5. Memorandum of execution and approval of under¬ 
taking. 

6. Memorandum of filing of Statement of Evidence. 

7. Memorandum of settlement and signing of Statement 
of Evidence. 

8. Findings of fact and conclusions of law signed by the 
court and filed in said cause. 

9. Assignments of error. 

10. This designation. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

Receipt of service of the foregoing Designation 

125 of Record is accepted, by receipt of copy of same 
this 2nd day of February 1934. 

BENJAMIN S. MINOR, 

Atty. for L. Whiting Estes. 

' QUINTER & SOTHORON, 

1 BvL. HAROLD SOTHORON, 

GODFREY L. MUNTER. 

Received above 2/3/34. 

! PAUL B. CROMELIN, 

A tty. for L. Whiting Estes. 

126 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , $s: 

I, Frank'E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 125, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 49168 in Equity, wherein Henry I. 
Quinn and Joseph Button, Receivers of the Provident 
Relief Association, a corporation, are Plaintiffs and Com¬ 
mercial National Bank, a corporation, et al. are Defendants, 
as the same remains upon the files and of record in said 
Court. 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of May, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

I 

I 

127 In the Supreme Court of the District of Columbia. 

Equity. No. 49,168. j 

i 

Henry I. Quinn et al., Receivers, Plaintiffs, 

* ! 

V. 

I 

Commercial National Bank et al., Defendants. 

Statement of Evidence. 

This cause came on to be heard on December 19th, 1932, 
before Mr. Justice Peyton Gordon. Thereupon t<|> maintain 
the issues the following stipulation was made a ^art of the 
proceeding by agreement of the parties, the Stipulation 
reads thus: 

Stipulation. 

I. i 

It is hereby stipulated and agreed by and between counsel 
representing plaintiffs-receivers and counsel representing 
the defendant, L. Whiting Estes, in the above entitled cause, 
that the following facts may be considered as a part of the 
record in the trial of this cause, without formal proof 
thereof, to wit: 

a. That John Brosnan, Jr., for the consideration of $49,- 
600 acquired title to the real estate involved in this cause 
from the Washington Loan and Trust Company, as trustee 
under the will of J. Hall Semmes, by deed dated January 7, 
1920, and recorded January 16, 1920, in Liber 4304, at folio 
465, et seq., one of the Land Records of the district of 
Columbia. 

b. That by deed of trust dated January 9, 1920, and re¬ 
corded January 16, 1920, in Liber 4304, at folio ^66, et seq., 
one of the Land Records of the District of Coluipbia, John 
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Brosnan, Jr., unmarried, conveyed said property to George 
M. Emmerich and Douglass S. Mackal, trustees, to secure 
the Washington Six Per Cent Building Association for an 
advance of $35,000. The proceeds of said loan were used 
and applied as part payment of the purchase price 
128 of said property. 

This deed of trust was released by deed of release 
dated December 4,1924, and recorded December 16,1924, in 
Liber 5411, at folio 176, of the Land Records of the Dis¬ 
trict of Columbia. 

c. That by deed in trust, dated February 16, 1920, and 
recorded February 21, 1920, in Liber 4332, at folio 79, et 
seq., one of the Land Records of the District of Columbia, 
for the consideration of $49,600, John Brosnan, Jr., un¬ 
married, conveyed said property, with special warranty of 
title, to Richard M. Parker and John M. Armstrong, as 
trustees, subject to encumbrances of record, for the uses and 
purposes set forth in said deed, as follows: 

“To have and to hold the said land and premises, sub¬ 
ject to the power of disposition hereinafter granted, in 
trust for the sole use and benefit of The Provident Relief 
Association of Washington, D. C., a corporation in said 
District, its successors and assigns, with full power in said 
parties of the second part and in the survivor of them, 
to sell, mortgage, lease or otherwise dispose of said land and 
premises or any part thereof in fee simple, from time to 
time when and as they, the said trustees, or the survivor, 
shall be directed so to do in writing by the said Provident 
Relief Association, its successors or assigns, such direction 
to be evidenced and sufficiently attested by the signature of 
the President or Vice-President and the secretary for the 

•j 

time being of the said Association and its Corporate seal 
being affixed to any such deed, mortgage, lease or other 
conveyance, without any liability on the part of the pur¬ 
chaser to see to the application of the purchase money 
coming into the hands of the said Trustees or the survivor 
of them. ’ ’ 

d. That by deed of trust dated February 20, 1920, and 
recorded February 21, 1920, in Liber 4332, at folio 81, et 
seq., one of the Land Records of the District of Columbia, 
Richard M. Parker, surviving trustee under deed in trust 
recorded in Liber 4173, at folio 325, one of the Land Records 
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of the District of Columbia, and Richard M. Packer and 
John M. Armstrong, trustees under deed in timst from 
John Brosnan, Jr., recorded on February kl, 1920, 

129 in Liber 4332, at folio 79, et seq., one of the Land 
Records of the District of Columbia, conveyed the 

property involved in this cause and other property to Sam- 
ual J. Henry and Francis S. Carmody to secure jMary E. 
Myers the sum of $10,000, payable on or before t>ne year 
after date. 

This deed of trust was subsequently released bjf deed of 
release dated April 19, 1921, and recorded February 19, 
1924, in Liber 5162, at folio 289, et seq., one of the Land 
Records of the District of Columbia. 

e. That by deed dated April 16, 1920, and recorded in 
Liber 4253, at folio 286, of the Land Records of j the Dis¬ 
trict of Columbia, Richard M. Parker and John |M. Arm¬ 
strong, as trustees for the Provident Relief Association, 

• J • 

for the consideration of $50,188.50, conveyed, with special 
warranty of title, said property to John Brosnan, Jr., sub¬ 
ject to encumbrances of record. In said deed it is stated 
that: 

“The said Trustees, grantors herein, being directed in 
writing bv the Provident Relief Association to execute this 
conveyance and their authority so to do, being Evidenced 
and sufficiently attested by the signature hereto of fhe Vice- 
President of said Association, together with th^ seal of 
said Association affixed as attested by its Acting Sec¬ 
retary.” 

- 

Said deed, in addition to the signing and execution thereof 
by the trustees therein named, is signed also by the Provi¬ 
dent Relief Association, by E. V. Avery, Vice-President, 
under the corporate seal of the corporation affixed thereto, 
attested by E. V. Avery, Acting Secretary. 

f. That by deed dated October 23, 1920, and jrecorded 
October 26, 1920, in Liber 4449, at folio 329, John Brosnan, 
Jr., for the consideration of $100,000, conveyed, with special 
warranty of title, said property to the Terminal Commercial 
& Savings Bank, a corporation, subject to encumbrances of 
record which formed a part of the purchase prie£ of said 

property. 

130 g. That by deed dated January 22, 1924, and re¬ 
corded January 25, 1924, in Liber 5144, at folio 431,. 

i 
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one of the Land Records of the District of Columbia, the 
Terminal Commercial & Savings Bank, a corporation, con¬ 
veyed, with special warranty of title, said property to R. 
Golden Donaldson and James H. Baden, as joint tenants, 
subject to encumbrances of record. That said conveyance 
to said Donaldson and Baden, as joint tenants, was made 
to them pursuant to the provisions of a certain agreement 
between the Terminal Commercial & Savings Bank, a cor¬ 
poration, and the Commercial National Bank of Washing¬ 
ton, a corporation, dated January 18, 1924, a correct copy 
of which is attached to the bill of complaint in this cause. 

h. That by deed dated December 1, 1924, and recorded 
December 3, 1924, in Liber 5399, at folio 457, R. Golden 
Donaldson and James H. Baden, as joint tenants, for value, 
conveyed with special warranty of title, said property to 
Mildred L. Davis, subject to encumbrances of record. 

i. That by deed dated December 1, 1924, and recorded 
December 3, 1924, in Liber 5399, at folio 458, Mildred L. 
Davis (unmarried) conveyed said property by deed of 
trust to R. Golden Donaldson and Hayden Johnson, trus¬ 
tees, to secure William H. Holloway the sum of $60,000, 
represented by thirty notes of even date for $2,000 each, 
payable three years after date, with interest at the rate of 
six per cent per annum, payable semi-annually. 

j. That by deed of trust dated January 20, 1925, and re¬ 
corded January 28, 1925, in Liber 5473 at folio 49, one of 
the Land Records of the District of Columbia, Mildred 
L. Davis (unmarried) conveyed said property to Percy W. 
Pickford and Andrew D. Porter, as trustees, to secure G. 

Mearl Valentine $20,000, represented by one promis- 
131 sory note of even date, payable two years after date, 
with interest at the rate of six per cent per annum, 
payable semi-annually. 

This deed of trust was released by deed of release dated 
March 29, 1927, and recorded April 1, 1927, in Liber 5982, 
at folio 53, et seq., one of the Land Records of the District 
of Columbia. 

k. That by deed dated January 20, 1925, and recorded 
January 28, 1925, in Liber 5473 at folio 53, one of the Land 
Records of the District of Columbia, Mildred L. Davis (un¬ 
married), for value, conveyed, with special warranty of 
title, said property to Maude M. Stevens, subject to the 
two trusts thereon aggregating $80,000. 
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l. That by deed dated January 20, 1925, and recorded 
May 7, 1926, in Liber 5745, at folio 147, one of Ihe Land 
Records of the District of Columbia, Maude M.| Stevens 
(unmarried), for value conveyed, with special warranty of 
title, said property to John S. Egan, subject tj) encum¬ 
brances thereon of $80,000. 

m. That by deed dated May 3, 1926, and recorded June 
18, 1926, in Liber 5784 at folio 186, et seq., one of the Land 
Records of the District of Columbia, John S. Egaii (unmar¬ 
ried) for value conveyed, with special warranty of title, 
said property to Mildred L. Davis, subject to encumbrances 
thereon aggregating the sum of $80,000. 

n. That by deed dated March 10, 1927, and!recorded 
March 16, 1927, Mildred L. Davis (unmarried) for value, 
conveyed with special warranty of title, said property to 
L. Whiting Estes, subject to encumbrances of recqrd. 

o. That on December 10, 1927, the Acacia Mutual Life 
Insurance Company, a corporation, purchased fot the full 
face value thereof the said deed of trust notes for $60,000, 

secured on said property, by deed of trust recorded 
132 in Liber 5399 at folio 458, one of the Land Records of 
the District of Columbia. 

p. That John Brosnan, Sr., died on May 7, 1917, and on 
September 21, 1917, John Brosnan, Jr., was duly appointed 
and qualified as administrator of his estate and thereafter 
continued to act as such administrator until on or about 
May 4, 1925. During said period the entire capital stock of 
the Provident Relief Association consisted of 10p0 shares 
and there were only four stockholders thereof, namely: 
John Brosnan, Jr., as administrator of his father’s estate 
with 498 shares; John Brosnan, Jr., individually, with 497 
shares; Thomas W. Bramhall with four shares; ahd Eunice 
V. Avery with 1 share—and such stock holding of said 
stock continued until on or about May 4, 1925. 

q. That at the time of the death of the said John Bros¬ 
nan, Sr., the officers of the Provident Relief Association 
consisted of John Brosnan, Sr., President and Treasurer; 
John Brosnan, Jr., Vice-President; and Thomas W. Bram¬ 
hall, Secretary. 

That at a special meeting of the Board of Directors of 
said Provident Relief Association, held on Octobei* 31, 1917, 
the following proceedings were had: 
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“A special meeting of the Board of Directors of the 
Provident Relief Association was called on the above date 
by the vice-president. 

The meeting was called for the purpose of filling the ex¬ 
isting vacancy of the offices of President and Treasurer. 

Mr. John Brosnan, Jr., Vice-President, was duly elected 
President and Treasurer of the Company, and E. V. Avery 
was elected Vice-president and assistant treasurer to fill 
the vacancy caused by the advancement of the vice-presi¬ 
dent to the presidency of the Association. 

The president called attention to the fact that the treas¬ 
ury could afford a dividend of $3.00 per share on the capital 
stock and a dividend for that amount was declared. 
133 The salary of Mr. Brosnan in the sum of $300.00 
per week was dulv ratified bv the board. 

Present : John Brosnan, Jr., E. V. Averv, T. W. Bram- 
hall. 

There being no further business, the meeting adjourned. 

T. W. BRAMHALL, Secy." 

That from and after October 31, 1917, and until the 
appointment of plaintiffs as Receivers of said Association, 
John; Brosnan, Jr., held the offices of President and Treas¬ 
urer, E. V. Averv the offices of Vice-President and As- 
sistant Treasurer, and Thomas W. Bramhall the office of 
Secretary; and that during said period the said John Bros¬ 
nan, Jr., E. V. Avery and Thomas W. Bramhall consti¬ 
tuted the entire Board of Directors of said Association and 
all of the officials thereof. 

r. That the title to all real estate in which the Provident 
Relief Association, from time to time, had any interest 
prior to the appointment of plaintiffs as receivers in this 
cause, was taken in the name of a trustee or trustees for 
the same uses and purposes and under like powers as are 
contained in the deed from John Brosnan, Jr. to Richard 
M. Parker and John M. Armstrong, trustees, conveying the 
property involved in this cause. 

s. That from and after the time when Thomas W. Bram¬ 
hall, Secretary of the Provident Relief Association, en¬ 
tered the United States Army in 1918, and until the ap¬ 
pointment of the plaintiffs as Receivers herein, Eunice V. 
Avery, with the approval of the Board of Directors of said 
Association, (all meetings of which were attended by all 
members thereof except Thomas W. Bramhall), acted in a 
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secretarial capacity for the Association, and signed as as¬ 
sistant secretary, acting secretary, or as secretary, all 
deeds, deeds of trust, mortgages, minutes of stockholders 
and directors meetings, reports to the Superintend- 

134 ent of Insurance for the District of Columbia, and 
other papers requiring the signature of the secre¬ 
tary of the Association. 

* 

It is further stipulated and agreed that, subject to ob¬ 
jections thereto by any of the parties to this ca^se as to 
the competency, relevancy and materiality thereof, the fol¬ 
lowing, or any part thereof, may be offered in evidence by 
any of the parties to this cause, if they or anyj of them 
should elect so to do, at the trial hereof without formal 
proof thereof, towit: 

a. The testimony of Thomas W. Bramhall as printed in 
the transcript of record on appeal, in Case No. 5363, in the 
Court of Appeals of the District of Columbia, April Term 
1930, wherein the plaintiffs in this cause were appellants 
therein, and the National Mortgage & Investment Com¬ 
pany, a corporation, and others, were appellees. 

b. The testimony of Eunice V. Avery as printed in the 
transcript of record on appeal, in Case No. 5263, in the 
Court of Appeals of the District of Columbia, Abril Term 
1930, wherein plaintiffs in this cause were appellants 
therein and the National Mortgage & Investment pompany, 
a corporation, and others, were appellees. 

c. The testimony of Charles C. Wright as printed in the 
transcript of record on appeal, in Case No. 5263, in the 
Court of Appeals of the District of Columbia, April Term 
1930, wherein plaintiffs in this cause were Appellants 
therein and the National Mortgage & Investment Company, 
a corporation, and others, were appellees. 

d. The stipulation of what C. 0. Evans would testify to 
if present, as printed in the transcript of record bn appeal 
in Case No. 5263, in the Court of Appeals of the district of 

Columbia, April Term 1930, wherein the plaintiffs 

135 in this cause w T ere appellants therein, and the Na¬ 
tional Mortgage & Investment Company, ^ corpora¬ 
tion, and others, were appellees. 

e. The records of this Court in Equity Causes ^os. 40,559 
filed September 27, 1922; 43,782 filed March 16,1925; 45,668 
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filed May 20, 1926; 46,630 filed February 16, 1927; and 
probate cause Administration No. 24,027; 48,558 filed July 
6, 1928. And where the above cases have a printed record 
on appeal to the Court of Appeals, the record on appeal 
may be used, or original records as counsel may elect. 

f. The originals or copies of the following deeds of con¬ 
veyance, towit: 

Deed dated September 23, 1918, and recorded Septem¬ 
ber 25, 1918, in Liber 4120, at folio 119, et seq., one of the 
Land Records of the District of Columbia, from Richard 
M. Parker and Julius W. Tolson, trustees to Charles D. 
Lancaster. 


Deed dated March 18, 1919, and recorded March 22, 1919, 
in Liber 4167, at folio 35, et seq., one of the Land Records 
of the District of Columbia, from Richard M. Parker and 
Julius W. Tolson, trustees, to Lucie E. Ritterbuseh. 

Deed dated March 21, 1919, and recorded March 22, 1919, 
in Liber 4167, at folio 48, et seq., one of the Land Records 
of the District of Columbia, from Richard M. Parker and 
Julius W. Tolson, trustees, to Robert Lee O’Brien. 

Deed of trust, dated February 20, 1920, and recorded 
February 21, 1920, in Liber 4327, at folio 81, et seq., one 
of the Land Records of the District of Columbia, from 
Richard M. Parker, surviving trustee, to Samuel J. Henry 
and Francis S. Carmody. 

Deed dated March 19, 1924, and recorded March 20, 1924, 
in Liber 5191, at folio 313, et seq., one of the Land Records 
of the District of Columbia, from Sidney Thompson, 
trustee, to Lee D. Latimer and William Brayshaw, trus¬ 


tees. 


136 Deed dated March 10, 1924, and recorded-, 

1924, in Liber 5178 at folio 185 et seq., one of the 
Land Records of the District of Columbia, from Richard 
M. Parker, surviving trustee, to Sidney Thompson, trustee. 

Deed of Trust, dated March 25,1925, and recorded March 
28, 1925, in Liber 5484, at folio 330 et seq., one of the Land 
Records of the District of Columbia, from Sidney Thomp¬ 
son, trustee, to the American Security and Trust Company. 

Deed of Trust, dated March 25,1925, and recorded March 
28, 1925, in Liber 5484, at folio — et seq., one of the Land 
Records of the District of Columbia, from Sidney Thomp¬ 
son, trustee, to R. Thomas Robinson and John M. Camalier, 
trustees. 
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g. That the Provident Relief Association is a corpora¬ 
tion of the District of Columbia, and its charter as| recorded 
in the District of Columbia is as follows: 

I 

Know all men by these presents, that we, Cjharles A. 
Hartman, George E. Croswell, Charles T. Roderick, Ben¬ 
jamin Leach, John Byrnes, John Brosnan, Samuel E. Gross 
and William Major, all of lawful age, citizens of the 
United States and residents of the District of Colum¬ 
bia, do hereby associate ourselves together and with our 
associates and successors, for the purpose of forming a 
corporation under the laws of the United States ijn force in 
the District of Columbia and to that end and purpose do 
hereby adopt and sign the following articles of incorpora¬ 
tion : 

First. The name of the corporation shall be “Provident 
Relief Association of Washington, D. C.” under which 
name it is entitled to sue and be sued, to plead anjd implead 
in all courts. 

Second. The general object of this association is to assist 
financially its members (male and female) when disabled 
by sickness or accident and to provide a death benefit fund 
to be paid to the legal representatives of the deceased mem¬ 
ber, in accordance with the certificate held by said sick, 
disabled or deceased member, as realized from the weekly 
dues and assessments levied upon the members. 

Third. The principal place of business of said corpora¬ 
tion shall be Washington City, D. C. 

Fourth. The amount of Capital Stock of said Corpora¬ 
tion shall be Five Thousand ($5,000.00) dollars and 
137 consist of two hundred (200) shares, e^ch of the 
value of twenty-five ($25.00) .Dollars, the said cor¬ 
poration to commence business when the whole of the stock 
shall have been subscribed for and not less than twenty 
per cent thereof shall have been paid, in cash, the balance 
over and above the twenty per cent paid in shall be paid, 
in such amounts and at such times as the sanje shall be 
called for by the Board of Directors of said Association. 

Fifth. The government of said corporation and the man¬ 
agement of its affairs shall be vested in the Board of Di¬ 
rectors who shall be elected by the stockholders of said 
corporation at their annual meeting, which sh^ll be held 

8—6228a 
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in Washington City, D. C., on the — day of January in 
each year. 

Sixth. The officers of the said corporation shall be a 
President, Vice-President, Secretary, Treasurer, and Gen¬ 
eral Manager (the office of Secretary and General Manager 
may be held by the same person) and shall be selected from 
the stockholders of said corporation. The aforesaid offi¬ 
cers shall be elected by the Board of Directors, imme¬ 
diately after the qualification of said Board of Directors 
in each year and said officers and directors shall hold office 
until their successors shall have been elected and qualified, 
the names of the first Board of Directors of the said cor¬ 
poration are as follows, viz: 

Charles A. Hartman, George E. Croswell, Charles T. 
Roderick, Benjamin Leach, John Brosnan, John Byrnes, 
Samuel Cross and William Major, who shall hold office 
until their successors shall have been elected and qualified 
as hereinbefore stated. 

The parties hereinbefore named have set their hands and 
affixed their seals this 27th day of February, 1893. 


CHAS. A. HARTMAN. [seal.] 

GEORGE E. CROSWELL. [seal.] 
CHAS. T. RODERICK. [seal.] 
SAML. E. GROSS. [seal.] 

JOHN BROSNAN. [seal.] 

JOHN BYRNES. [seal.] 

BENJ. LEACH. [seal.] 

WILLIAM MAJOR. [seal.] 


Signed, sealed and delivered in the presence of— 
SAML. C. MILLS. 

District of Columbia, ss: 

On this 27th day of February A. D. 1893, before me, a 
subscriber a Notary Public in and for the District of Co¬ 
lumbia, personally came Charles A. Hartman, George E. 
Croswell, Charles T. Roderick, Benjamin Leach, John 
Brosnan, John Byrnes, Samuel E. Gross and William 
Major, all of whom are to me personally well known and 
known to me to be the persons described in and who have 
executed the foregoing articles of incorporation and sev¬ 
erally acknowledged that they executed as their act and 
deed for the uses and purposes therein expressed. 
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138 In witness whereof I have hereunto set my hand 
and affixed my official seal at Washington City, t >* C., this 
27th day of February, 1893. 

[notarial seal.] SAML. C. MILLS, 

Notary Public. 

This is to certify that the foregoing is a true and veri¬ 
fied copy of an instrument (Certificate of Incorporation) 
and of the whole of said certificate as received ^or record 
on the Twenty-eighth day of February, 1893, 4 p. m. 

Office of the Recorder of Deeds, Washington, D. C. 
November 4, 1898. 

GEORGE F. SCHAYERS, 

Dept. Recorder oj Deeds. 


It is further understood, stipulated and agreed that any 
of the parties to this cause may offer, in addition to the 
foregoing, any further or other testimony thajt they or 
any of them may wish to introduce, subject, however, to 
the competency, relevancy and materiality thereof. 

Thereupon, to further maintain the issues, Charles F. 
Creighton was produced as a witness on behalf of the 
plaintiffs, and after being first duly sworn, he tjestified in 
substance, thus (Trans, of testimony p. 2): 

That he is the deputy superintendent of insurance of the 
District of Columbia, and as such has custody of the rec¬ 
ords of the Insurance Department, including the years 
1918-19-20; that he likewise makes examination^ of insur¬ 
ance companies. Thereupon the witness was asked to pro¬ 
duce the official report made by the Provident Relief Asso¬ 
ciation to his department for the years 1918-19-20. 

At this point Mr. Munter stated that he represented the 
defendant Avery, and formerly represented the defendant 
John Brosnan, Jr., who is dead and that he did not repre¬ 
sent him, and requested that it be understood that 
139 the exceptions taken by Mr. Minor should inure to 
his client’s benefit. 

Similar requests were made by Mr. Kacy, attorney for 
defendant Acacia Mutual Life Insurance Company, and by 
Mr. Sothoron, attorney for the Commercial National Bank 
and certain of the other defendants. 
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Thereupon it was stipulated that the objections made by 
Mr. Minor should inure to the benefit of all of the defend¬ 
ants (Tr. 5). 

The witness was then requested to produce the official 
annual report for the years 1918, 1919 and 1920, filed in ac¬ 
cordance with the section of the Code requiring* every insur¬ 
ance company doing* business in the District of Columbia to 
file with the Superintendent of Insurance before March 1st 
of the following year a report of all business covered dur¬ 
ing the preceding calendar year. 

The defendants objected to the admission of such reports 
in evidence as being irrelevant and immaterial because the 
condition of the Provident Relief Association in the years 
1918, 1919 and 1920 had no bearing upon the case. 

Thereupon counsel for the plaintiffs stated that his offer 
of proof with respect to these reports was simply to show 
the character of return made, showing Brosnan to be presi¬ 
dent, Avery vice-president, and Bramhall secretary; that 
on the official returns for 1918 and 1919 Avery signed as 
acting secretary, while such returns show Bramhall was 
the secretary. 

Counsel for the defendants further objected to the ad¬ 
mission of these reports because in the stipulation it was 
stipulated as a fact that John Brosnan was President, 
Avery vice-president, and Bramhall secretary. 

Thereupon counsel for the plaintiffs further stated that 
his offer of proof with respect to these reports was to show 
that Avery signed them, either as secretary, assistant sec¬ 
retary, or acting secretary; that he was going to 
140 show that she signed them as acting secretary, which 
comes within the provisions of this stipulation; that 
she signed no papers, so far as their records show, as 
secretary, except two deeds involving some property. 

The Court thereupon stated: “All right, I will let you 
show that” (Trans. 2, 3, 4). 

There was an official report returned to the Insurance 
Department of the District of Columbia in accordance with 
that provision of the law (Tr. 6). This report is signed 
by John Brosnan, Jr. as president; and by E. V. Avery, 
vice-president and acting secretary; and John Brosnan, 
Jr., as treasurer. The report is sworn to by the president, 
by E. V. Avery acting secretary, and John Brosnan, Jr., 
treasurer, and it was sworn to before a Notary Public on 
page 9 of this report. This whole report is under oath. 
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The names of the officers are set out, they are: president, 
John Brosnan, Jr.; vice-president, E. V. Avery; secretary, 
T. W. Bramhall; treasurer, John Brosnan, Jr. There are 
no other officers shown. This appears in this official report 
under the heading of 44 Officers”, as found on pagfe 1 of the 
annual report. That covers the business of the Jrear 1917, 
the report being tiled in March 1918. In March 1919, 
there was a similar report tiled for the year 1918; and in 
the year 1920, there was a similar report filed fof the year 

1919. Each of these reports shows the same Officers on 
the first page of the report, and on page 9 of each of these 
reports, the report is sworn to by John Brosnan, Jr. Presi¬ 
dent, E. V. Avery, vice-president and Acting Secretary, 
and John Brosnan, Jr., as treasurer (Tr. 8), and is sworn 
to by them in that capacity before a Notary Public. There 
is also a report filed covering the business for| the year 

1920. On that report for the calendar year 1920, filed in 

March 1921, it shows the officers thus: President, 

141 John Brosnan, Jr.; Vice-President, E. y. Avery; 

Secretary, T. W. Bramhall; and Treasurer, John 
Brosnan, Jr. There is nothing about any 4 4 Acting Secre¬ 
tary” among those officers. Bramhall is just shown as an 
officer of the company (Tr. 9). This report was signed, as 
shown on page 9 thereof, by John Brosnan, Jr. as Presi¬ 
dent, by E. V. Avery as Vice-President and Acting Secre¬ 
tary, and by John Brosnan, Jr. as treasurer, and sworn to 
by them in that capacity. 

In response to the question look at the copy o^ this 1920 
report, on page 10 thereof, which is headed, 44 Showing all 
real estate owned in 1920, and the cost, book ai^d market 
value thereof, the nature and amount of all liei^s and en¬ 
cumbrances thereon, including accrued interest”! by refer¬ 
ring to Schedule A, part 2, on that page, 4 4 showing all real 
estate acquired during 1920, showing also amounts ex¬ 
pended for additions and permanent improvements made 
during said year to all real estate”, the witness testified 
that the property 740 12th St., N. W., being lo{ 30 x 65, 
three-story brick office building, is shown on this page. 

Counsel for the defendants objected to its introduction 
because the stipulation of facts shows, as admitted facts, 
how and when this property was acquired by the Provident 
Relief Association, and the subsequent transfer thereof by 
it; and on the further ground that the defendants are not 
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in any manner bound by these reports with respect to what 
the Association may say as to what real estate or other 
property it owned (Tr. 10). 

Mr. Gardiner thereupon made the following proffer: 

We propose to show by the official records, sworn to by 
the persons in the manner w’hich has been shown, that on 
this page appears: 44 Date acquired, January 17, 1920.” 
You will see the effect of that by looking at the date actu¬ 
ally acquired, in the stipulation. 44 How’? By pur- 
142 chase. Name of vendor? John Brosnan, Jr.” 

We are going to follow this up after the official 
report is show’n, by showing in his ow T n handwriting the 
fact that the company itself purchased it on that date, 
although he took title. 

The Court sustained the objection. 

Thereupon counsel for plaintiffs made the further prof¬ 
fer of evidence (Tr. 12) 44 I make the proffer that accord¬ 
ing to the sw’orn statement made by Brosnan and Avery, 
Avery still being a party defendant and alive, that accord¬ 
ing to the sw r orn report made by them to the Department 
of Insurance in March, 1921, covering the operations of 
the Provident Relief Association, a corporation, for the 
year 1920, there w’ere show’n under Schedule A, part 2, on 
page 10 of that report, the following record: The heading 
of the schedule is 4 4 Showing all real estate acquired dur¬ 
ing 1920 and showing also amounts expended for additions 
and permanent improvements made during said year to all 
real estate.” 

Under that appears, under the heading 4 4 Quantity, di¬ 
mensions and location of lands, size and description of 
buildings or nature of additions and permanent improve¬ 
ments made during the year, nature of incumbrance, if 
any,” under that heading appears, a subheading of the 
heading which I have given, 44 Property 740 12th Street, 
Northwest, Washington, D. C. lot 30 by 65, three-story 
brick office building.” 

Under the next subdivision of that heading is, 4 4 Date ac¬ 
quired, Jaiiuary 17th, 1920. How acquired? By purchase.” 
Under the subheading 44 Name of vendor” is the name John 
Brosnan, Jr. 4 4 Cost to company during 1920? $49,600.” 
44 Amount expended, none.” 44 Book value less encum¬ 
brance—None.” Those are subdivisions. When I have 
used the word 44 none”, that means that it is blank on the 
report. 
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143 Under Schedule A, part 3, of page 10, is the follow¬ 
ing return in the form required to be signed, and 

were signed: The heading is this: ‘ ‘ Showing all real estate 
sold during 1920 including payments during 1920 on sales 
under contract.” Now, under that schedule is [a subdivi¬ 
sion “Quantity, dimensions, and location of landfe, size and 
description of buildings, and nature of encumbrance, if 
any.” Answer, 740 12th Street, Northwest, Washington, 
D. C. lot 30 by 65, three-story brick office building. 

A subdivision of that heading, “date sold”. The answer 
is “March 27th”. “Name of purchaser” under t)ie subdivi¬ 
sion “John Brosnan, Jr.” appears in handwriting. Cost 
to company, $49,600. Increase by adjustment of book 
value during 1920.” Check mark. “Decrease [by adjust¬ 
ment of book value during 1920.” Check mark. “Book 
value less encumbrance at date of sale. $14,600. Amounts 
received including payments on sales under contract. $50,- 
188.50.” Under the subdivision “Profit on sale” is 
“$588.50”. “Gross rental during 1920, less interest on in¬ 
cumbrance $66.66.” j 

That is offered for the purpose of showing that the prop¬ 
erty was purchased by the Provident Relief on January 17, 
1920, for $49,600, and was sold on March 27th by the Provi¬ 
dent Relief for $50,188.50. ! 

I am then proffering to prove that on the ccipv of that 
report in the office of the company, they being Required to 
keep a copy of the annual report in the company’s office, 
there appears the record which I have given you, in the 
handwritten of John Brosnan himself (Tr. 14). 

Thereupon counsel for defendants stated thaf so far as 
concerns the admission against interest of the defendant 
Brosnan, now deceased, there was no objection to the in¬ 
troduction in evidence of this further proffered proof, 

144 but as to the other defendants the objection to its 
introduction in evidence against them whs renewed. 

Thereupon the Court, except as to the defendant John 
Brosnan, Jr., sustained the objection (Tr. 10,12j 15). 

Thereupon plaintiff proffered the further evidence that 
according to the report for 1920, that is, the report of this 
company filed with the Superintendent of Insurance in 
March 1*921, that the officers of the Company as so reported 
on said report were—President and Treasurer, ! John Bros¬ 
nan, Jr.; Vice-President, E. V. Avery; Secretary T. W. 
Bramhall. 
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Thereupon under cross examination, the witness testified 
thus: The report of this company for the year 1920, shows 
according to the stamp on it that it was received in the 
office of the Commissioner of Insurance of the District of 
Columbia on February 25, 1921 (Tr. 13). 

That the record which witness has referred to, that is, 
these official records, are public records, subject to the in¬ 
spection of the stockholders of the Provident Relief Asso¬ 
ciation, and are subject to inspection by the public, and 
that includes everybody. 

On redirect examination, the witness testified that they 
are official records of the Department of Insurance of the 
District of Columbia. 

Thereupon, William F. Garrity was produced as a wit¬ 
ness (Tr. 19) for the plaintiff, who being first duly sworn, 
testified in substance thus: That he was employed by Mr. 
Quinn and Colonel Button when they took over the receiver¬ 
ship of the Provident Relief Association, in 1927. That 
witness has seen Mr. John Brosnan, Jr. write his name in 
the office of the Company. That witness saw him write 
his name twice. That witness has seen him write a re¬ 
quest for certain things to be taken out of the office by 
him, which request was made in writing. Witness 
145 saw him write this paper and sign his name to it. 

That Mr. Brosnan used to come into the office once 
in a while to get clothes and one thing or another when 
witness was there. Witness is familiar with his hand¬ 
writing. Thereupon witness produced a copy of the report 
which is filed in the Insurance Commissioner’s office cover¬ 
ing the year 1920, and his attention was directed to page 
10 of that office copy under the subdivision Schedule A, 
part 2, part 3, and the witness was then asked if he could 
tell in whose handwriting the penciled memorandum on that 
was in, that is, the following appearing on that page: “740 
12th Street, Northwest, Washington.” Witness said that 
is in the handwriting of John Brosnan, Jr. Witness was 
asked then to read that part of the sheet that is in the hand¬ 
writing of John Brosnan. 

The Court: You can’t get it in evidence that way. 

Thereupon, Mr. Gardiner made the following proffer: 

I proffer to prove that in the office copy of the annual 
statement of the Provident Relief Association for the year 
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1920, which, as shown by the testimony of the witness, the 
original of which was filed in the Department February 27, 
that in the office copy of that official report filed, ^nd in the 
handwriting of John Brosnan appears the follpwing on 
page 10 of said report under Schedule A, part 2 and part 
3, that is, under part 1: ‘‘Real estate acquired diiring 1920 
and when”—Under the heading, “Showing all rteal estate 
acquired during 1920” there is this in the handwriting of 
John Brosnan: “740 12th Street, Northwest, Washington, 
D. C., lot 30 by 65 three story brick office building.” That 
was read from the other paper but not from this. “Date 
acquired? January 17, 1920. How acquired? By purchase. 
Name of vendor? John Brosnan, Jr. Cost to company 
during 1920? $49,600.” (Tr. 23.) 

Under Schedule A, part 3, in the handwriting of 
146 John Brosnan, being the subdivision in which the 
company is required to show all real estate sold 
during 1920, is the following: “740 12th Street, Northwest, 
Washington, D. C. lot 30 by 65, three story brick office 
building. Date when sold, March 27, Name of purchaser, 
John Brosnan, Jr. Cost to Company, $49,600.j Amount 
received $50,188.50. Profit on sale, $588.50.” (|Tr. 24.) 

The Court: The declaration against interest of Brosnan 
is admitted in evidence. 

Mr. Munter: “I have a further ground of objection to 
this. This sheet that Mr. Gardiner is now seeding to in¬ 
troduce in evidence has been identified as a work sheet 
which was never delivered or acted upon bv anvbodv.’’ 
(Tr. 24.) j 

The Court: It is in Brosnan’s handwriting foij whatever 
it is worth. 

Mr. Gardiner thereupon further stated that jhis is the 
proffer that I make: I offer this in evidence upon the ground 
that it shows that the property was purchased, although in 
the name of John, in fact by the Company; that the com¬ 
pany’s money, $49,600, paid for it; and that the company 
transferred it in the manner which we have already indi¬ 
cated in our stipulation and disposed of it as shown by our 
stipulation, namely, that it was transferred by John in ac¬ 
cordance with what was required to be done, to the trustees 
for the benefit of the Provident Relief; and afterwards 
those trustees attempted to dispose of it by transferring it 
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back to John without legal warrant or authority so to do 
(Tr. 25). 

The Court: As a declaration of John Brosnan against in¬ 
terest it is admitted. It is not admissible as against any 
others. 

Mr. Gardiner: I take an exception, of course, so that we 
will have our record straight. 

147 Witness was then asked if he, when he went to 
this company on behalf of the receivers, made an 

examination to find out if there was a cash book showing 
the transactions of the company during the* year 1920. He 
stated that he did, but was unable to find any. 

This question was objected to. Objection sustained and 
exception allowed. 

Thereupon Mr. Gardiner proffered the following: 

I proffer to prove by this witness that he, under appoint¬ 
ment of the receivers of this court, went in and took charge 
of the books and records of this company and sought to as¬ 
certain or to find the cash book showing the cash transac¬ 
tions for the vears 1919 and 1920; that he never found anv; 
and that he was not able to get any from John, although he 
requested John to deliver them to him; that John said he 
didn’t know where thev were or couldn’t find them; that 
he has never been able to find them. 

Second, that he sought to find the ledger and the bank 
books and the cash transactions during the year; that he 
was not able to find any; that he sought from John to get 
information; “that when I saw John” meaning Mr. Bros¬ 
nan, the defendant Mr. Brosnan, “that John declined to 
give the information.” That he has never been able to find 
anv record of anv kind covering the vears 1919 and 1920 
(Tr. 26). 

Counsel for the defendants objected to any questions 
along the line of the examination of the witness with re¬ 
spect to what he found in 1920 or at any other time subse¬ 
quent to the transfer of this property out of the Provident 
Relief Association, or from John Brosnan, Jr., to the 
Terminal Bank, and on the further ground that as to any 
conversations with the decedent Brosnan, Jr., the plain¬ 
tiffs cannot prove that they had these conversations. 

148 The Court sustained the objection and an excep¬ 
tion was noted (Tr. 25-26). 
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Thereupon inquiry was made of plaintiff’s couiisel as to 
what he meant by the requirement of law that a copy of the 
annual report should be kept in the office. 

Thereupon counsel for the plaintiff announced that by 
the regulations of the Superintendents of Insurance of the 
United States in annual convention assembled, and by the 
regulations of the Superintendent of Insurance of the Dis¬ 
trict of Columbia, all insurance companies doing business 
in the District of Columbia were required to keep in their 
office a copy of each annual report filed with the respective 

superintendents of insurance (Tr. 27). 

■ 

Thereupon, Harry J. Kane, Jr., being produced as a 
witness on behalf of the plaintiffs, and being dply sworn, 
testified in substance thus: 

That he is employed as Assistant Secretary of the Real 
Estate and Columbia Title Insurance Company. That the 
main work of witness is making settlements of sales where 
settlement is made in the office of the company. Tthat is the 
kind of work witness has been doing during the i last eight 
years. That his duties as settlement clerk were to receive 
deeds and other papers in connection with transfers of real 
estate, to close the transfers of real estate, the Settlement 
of loans, and so forth. Thereupon, witness wasi asked to 
state whether or not there was any request made of his 
company for an examination of the title to property known 
as 740 12th Street, N. W., this city, being lots 36 and 37 in 
square 288, located at the southwest corner of 12th and H 
Streets. Witness said that they had two orders for exami¬ 
nation of the title, the first was November 29, 1924, and the 
second Januarv 7, 1925. That the first was ordered by 
A. B. Porter and the second bv McKeevbr & Goss. 

» i 

149 Counsel for defendants moved the court to strike 
out this testimony because none of the parties re¬ 
ferred to are defendants to this cause, and also because 
these two transactions were long after the Provident Relief 
Association divested itself of the title to this! propertv 
(Tr. 29). | 

The Court: Now what is the date that you say jyou got an 
order from A. B. Porter? (Tr. 30.) 

The Witness: That was November 29, 1924. 

The Court: And that somebody, not a party t|o this suit 
and not acting as agent for a party to this suit, ordered 
an examination of the title; and there is objection to it? 
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Mr. Minor: Yes. 

The Court: Objection sustained. 

Thereupon (Tr. 31), Mr. Gardiner proffered the follow¬ 
ing testimony: I propose to show that this examination was 
ordered by Mr. Porter. I have already shown that. I 
propose to show that Mr. Porter and his associates pur¬ 
chased this property at that time, and that they had the 
title examined and passed; that they took title in the name 
of a straw vroman selected by them, and gave a $60,000 deed 
of trust, which is still of record and is the $60,000 in dis¬ 
pute now. 

My position is that any knowledge of the title company 
at the time it made that examination, it being the agent of 
the owners, or agent of the party who made this $60,000 
trust—that thev are bound bv the knowledge of the title 
company. 

The Court: Knowledge of what? 

Mr. Gardiner: Of what they saw from the record. And 
I am then going to follow it and show that the records 
then showed that Averv and Brosnan had been dealing 
with this company for their own benefit and not for the 
benefit of the stockholders. 

150 The Court: I will sustain the objection, you may 
make your proffer, and an exception will be allowed 
you (Tr. 32). 

Before the proffer was made, witness was asked whether 
or not his company made examination and issued certifi¬ 
cates in those two cases. That is, on the order of No¬ 
vember 29, 1924, and January 7, 1925. The witness an¬ 
swered “yes sir”. Thereupon the court suggested that 
Mr. Gardiner make the proffer of what he proposed to 
prove by the witness. 

Thereupon Mr. Gardiner proffered the following proof: 
I proffer to prove that the G. Pearl Valentine who signed 
the $60,000 note was the straw woman for Porter and Pick- 
ford, and that Porter and Pickford ordered the title. That 
the Title Company made the examination in that case; and 
that the title company at that time saw of record all of the 
pleadings with reference to the Brosnan company matter; 
that the method of examination is that when the order is 
given, thev come to the court house and examine all of the 
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pleadings in all cases having to do with the parties in¬ 
volved in the chain of title. 

I propose to show as to the other one—that Donaldson 
and Johnson were the parties beneficiary under tjhat deed 
of trust, although Mildred L. Davis was the paijty payee 
named in the trust; that the $60,000 involved is tl}e $60,000 
now upon the property; that after the examinatioiji is made 
by the title examiner at the court house, it is reported back 
to the officials of the title company, who examihe it and 
write an opinion and then issue a certificate; that that was 
done in the two instances here. That is the proffer so far 
as this witness is concerned. 

I 

The Court: Is your proffer that the title company made 
an investigation of everybody to whom the title passed? 

Is that your statement? 

151 Mr. Gardiner: If I did, I didn’t mean to say that. 

Involved in the matter involved in this casA I mean, 
in this piece of property. The title Company, as I expect 
to show, has a record of each piece of property tyy lot and 
square, showing the parties to whom it comes apd passes; 
that in this case the property had passed from Brosnan 
through this deed involved here, that is, from Armstrong 
to John; and that the bank had taken it in the manner 
indicated in the bill and admitted in the answer, namely, 
by taking it over when the other bank failed, that is, when 
the Terminal Commercial Bank failed. That is correct, 
isn’t it? (Tr. 36.) 

Thereupon, James H. Baden was called as a witness for 
the plaintiff, and after being first duly sworn, he testified 
in substance thus: That he is vice-president of the Com¬ 
mercial National Bank, and has been in that bank for 
eleven years. That he is the John H. Baden who took title 
to the property at 12th and H Streets, Northwest, in this 
city, with R. Golden Donaldson (Tr. 38). That property 
was taken over by deed dated January 25, 1924, as the re¬ 
sult of a contract between The Terminal Commercial and 
Savings Bank and the Commercial National Bank, and a 
copy of said contract is attached as exhibit 2 xo the bill 
of complaint (Tr. 38). 

That with the sale of the property, it was transferred by 
Baden and Donaldson to Mildred L. Davis, unmarried. 

Mildred L. Davis had no connection with the bank, but 

7 
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was, witness believes, an employe of Andrew Porter. He 
understood that she was a stenographer in the office of 
Andrew Porter. The deed transferring it to Mildred L. 
Davis was dated December 1, 1924, and recorded Decem¬ 
ber 3, 1924 (Tr. 40). That on the same day, December 1, 
1924, Mildred L. Davis gave a deed of trust to Donaldson 
and Johnson, and that Mr. Johnson is Hayden Johnson, 
that is shown by the stipulation, for $60,000, the 

152 deed of trust securing Mr. William H. Holloway, 
and Mr. Holloway was an associate of Mr. Hayden 

Johnson in his law office at that time. He was a member 
of the bar, and was associated with R. Golden Donaldson 
and Hayden Johnson (Tr. 41). On January 28, 1925, Mil¬ 
dred L. Davis transferred this property in fee to Maude 
M. Stevens. Witness does not know who Maude M. Stev¬ 
ens is. She had no connection with the Commercial Na¬ 
tional Bank (Tr. 42). Witness was asked the following 
question and gave the following answer: 

Q. The $60,000 in notes, being thirty $2000.00 notes under 
the deed of trust signed by Mildred L. Davis to Donaldson 
and Johnson, recorded December 3, 1924, to secure Wil¬ 
liam H. Holloway, were, according to the record here, sold 
to the Acacia. When was that sale? A. I couldn’t tell 
you (Tr. 42). 

Mr. Gardiner thereupon offered in evidence and prof¬ 
fered to prove that the certificate of title No. 31682, issued 
by the Lawyers Title Insurance Company of the District 
of Columbia, dated October 26, 1920, signed by Charles 
Stetson, vice-president, and attested by R. J. Vierbuchen, 
assistant secretary, says: “It is hereby certified that as it 
appears by the records of the District of Columbia, the 
title to the real estate described in the caption of the an¬ 
nexed Schedule ‘A’ dated October 26th, 1920, and signed 
by Charles W. Stetson, Vice-president, namely, parts of 
lots numbered 36 and 37 in Square numbered 288, more 
particularly described in the caption of Schedule ‘A’ hereto 
annexed, in the District of Columbia, is correctly set forth 
in the opinion signed by Charles W. Stetson, Vice-Presi¬ 
dent, shown on said Schedule”, and so forth. 

The caption described the property; that is, Schedule A, 
referred to in the certificate, describes the property. 

153 Then it shows Item No. 1 thereon, “John Brosnan, 
Jr. unmarried, to George M. Emmerich, Douglass S. 
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Mackall, Deed of Trust dated January 9th, 1920 Recorded 
January 16th, 1920 Liber 4304 folio 466 Captionj Secures 
the Washington Six Per Cent permanent Buildirtg Asso¬ 
ciation, bond of $40,000, advance of $35,000. ! 

Mr. Minor: Couldn’t you just have it copied in tjie record 
and not read it? (Tr. 45.) 

Mr. Gardiner: No, I am just reading parts of it. It can 
all be copied into the record, however, if you gentlemen 
want it. 

i 

“Item No. 2: j 

Richard M. Parker, Surviving Trustee under a Deed in 
Trust recorded in Liber 4173 at folio 325. Ri<bhard M. 
Parker, John N. Armstrong, trustees under the Deed in 
Trust from John Brosnan, Jr., recorded on February 21st, 
1920, to Samuel J. Henry, Francis S. Carmody. ! 

Deed of Trust Dated February 20th, 1920. iRecorded 
February 21st, 1920, Liber 4332 folio 81. Caption, and 
other property Secures Mary E. Myers, $10,0d0 in one 
note of even date, payable on or before one year dfter date 
with interest from date until paid, at the rate o i 6 % per 
annum, said interest payable semi-annually.” 

I 

The third item is from John Brosnan, Jr. to thb Hoffman 
Company, Incorporated; and is a lease on sortie of the 
property. 

I have examined the title to the real estate described 
in the caption hereof and am of the opinion from the 
record, that the same is good in fee simple at the date 
hereof in the Terminal Commercial and Savings Bank, a 
corporation chartered under the laws of the State of 
Arizona, subject to the two deeds of trust above 
154 noted as Items Nos. 1 and 2 to the lease alcove noted 
as Item No. 3, and to unpaid taxes and assessments, 
if any.” 

I proffer to prove that there was a continuation of the 
title to this same property issued under date o if January 
26, 1924, by the Realty Appraisal and Title Coinpany by 
M. J. Wright, president. 

The Court: That is a continuation from what date? 

Mr. Gardiner: I am reading from that now. It is issued 
in consideration of the payment by the Commercial Na- 
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tional Bank, and the continuation is that from the 26th day 
of October, 1920, the date of the other certificate which I 
have just referred to in the proffer, exclusive, to the 26th 
day of January, 1924, exclusive, there has been no change 
in the records of the District of Columbia in any wise af- 
fecting the title of The Terminal Commercial and Savings 
Bank. 

Then they describe the property. And then they say, 
“except unpaid taxes and assessments and redeemed or re¬ 
deemable tax sales, if any, and except also the one certain 
item shown on the annexed schedule A, which is a deed, 
as shown by Item No. 1 on Schedule A, from the Terminal 
Commercial and Savings Bank, a corporation incorporated 
under the laws of the State of Arizona, to R. Golden Don¬ 
aldson and James H. Baden as joint tenants, this instru¬ 
ment being dated January 22, 1924, and recorded January 
25, 1924, that is, the deed from the Terminal Bank to 
Donaldson and Baden as joint tenants.” 

Now, I proffer to prove that at the time these examina¬ 
tions were made both title companies who made the ex¬ 
aminations saw and examined of record the deed from 
Armstrong and Parker to John Brosnan dated January, 
1920; and there was also of record at that time and they 
saw the charter of incorporation of the Provident Relief 
Association, a corporation; and that charter will now be 
proffered as evidence. 

155 Counsel for defendants objected to the foregoing 
proffered testimony on the ground that the same was 
immaterial and irrelevant. The objection was sustained 
and an exception allowed (Tr. 43, 44). 

Mr. Gardiner: Then I want to proffer that the title ex¬ 
aminer who examined the title for the Lawvers saw also the 
certificate of incorporation of the Provident Relief Associa¬ 
tion which was of record in the Recorder of Deeds’ office; 
and I am going to at this time offer that in evidence as my 
next piece of evidence. Now, that is in our stipulation, 
pages 9 and 10. Your Honor will find that in our stipula¬ 
tion subject to its admissibility and relevancy; and I now 
offer it in evidence as part of my case. 

The Court: I will admit the charter (Tr. 49). 

I now offer in evidence the purported minute book of the 
Provident Relief Association, including the record of the 
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meeting of October 31, 1917, and ending with their meeting 
of the board of directors under date of January 20, 1920, 
which is the last meeting before this deed was given, the 
next meeting being held on the 11th of May, 1920, which was 
after the deed came from them back to Brosnan. I 

i 

Mr. Minor: With respect to the first one to wh[ich he re¬ 
fers, that of October 17, 1918, which we have agreed was 
the minute of the association which elected John Brosnan, 
Jr. as president and Avery as vice-president, of the asso¬ 
ciation, that is agreed. With respect to all the cither min¬ 
utes contained in this supposed minute book we object as 
being immaterial and irrelevant and not germane to the 
issues involved in this case. They are private Records of 
which the defendants have no knowledge and to which the 
public have no access (Tr. 50). 

The Court: I will admit these and give you an excep¬ 
tion. 

156 (Tr. 54) Mr. Gardiner, reading from the minute 
book, and from the first meeting appearing in that 
book after the minute of the meeting of October 31, 1917, 
which is already admitted in evidence. The minutes of 
this first meeting of October 31, 1917, were also ip evidence 
at the trial of Quinn et al. v. National Mortgage & Invest¬ 
ment Co., Equity No. 48,558. The next meeting in the min¬ 
ute book which we offer in evidence is September 3,1918, and 
is the next meeting in the minute book after the October 31, 
1917 meeting already in evidence. It reads: 

“Meeting of the Board of Directors, Provident Relief 
Association at its office September 3, 1918. Upon motion 
made and carried there was voted to John Brosnan, Jr. the 
sum of $8,000 additional compensation for the year 1918. 
No further business, the meeting adjourned. E. V. Avery, 
vice-president and acting secretary. Attest, John Bros¬ 
nan, Jr., President.’’ 

This was Averv’s Exhibit A in the former trial We iden- 

mJ 

tify it in this manner so there will be no mistake about it 
(Tr. 55). | 

The Court: That minute just read is not admitted. 

Mr. Gardiner: I proffer to show that. That is what I 
propose to prove in proffering it (Tr. 56). 

9—6228a 
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The Court: Very well. 

Mr. Gardiner: On the next page, the next meeting on 
this page appears under date of January 14, 1919, and is 
the next page of the book. It shows the appointment of 
John Brosnan, Jr. as president and treasurer, and Avery 
as vice-president and assistant treasurer. 

The Court;: Very well, you may show that. 

The minute reads: 

“Annual stockholders’ meeting, held January 14, 1919, 
office Provident Relief Association, 617 F Street, North¬ 
west, John Brosnan, Jr., presiding. Stock represented and 
present—John Brosnan Jr. 497 shares; John Bros- 
157 nan, Jr. administrator of the estate of John Bros¬ 
nan, deceased, 498 shares; E. V. Avery 1 share. 

“John Brosnan, Jr., E. V. Avery and Thomas W. Bram- 
hall were elected as directors of the association for the en¬ 
suing year by vote of the stock represented, namely, 996 
shares. John Brosnan, Jr., was elected president and 
treasurer for the ensuing vear. E. V. Avery was elected 
vice-president and assistant treasurer. The then incum¬ 
bent of the office of secretary, T. W. Bramhall, was contin¬ 
ued in office, he not being present due to service in the 
United States Army. Meeting adjourned.” Signed, “E. 
V. Avery, Acting Secretary. Approved, John Brosnan, Jr., 
President.” 

Thereupon Mr. Gardiner offered the proceedings of the 
next meeting as shown in the minute book of the company, 
which purport to have been held on February 10, 1919 (Tr. 
57). 

The Court: What has that to do with ?.' 

That deals with property 738 12th St., and the sale of 
property, at 77 U Street and Euclid Street. 

The Court: Those things have not anything to do with 
the property in suit, have they? 

Mr. Gardiner: Not directly, but it does have the force 
of evidence under the principles that I am contending for, 
namely, that there never was any authorization of the stock¬ 
holders or all of the directors or anybody else to sell this 
property to John Brosnan. 

The Court: I will sustain the objection, and an exception 
to the plaintiff, and the plaintiff may make his proffer. 
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I 

Thereupon the plaintiff proffered the minutes of the 
meeting which read thus (Tr. 57): 

“Meeting of the directors, Provident Relief Association, 
February 10, 1919. The president was authorized and di¬ 
rected to see to the execution of a proper paper and to do 
all necessary things to effect the purchase oi 138 12tli 
158 Street, Northwest at a price of $40,000. The sale of 
77 U Street, Northwest, and 1218 Euclid Street, 
Northwest, at their book value was authorized. Meeting 
adjourned. E. V. Avery, acting Secretary. Approved, 
John Brosnan, Jr., President.’’ 

i 

The minutes of the next meeting were then offejred in evi¬ 
dence, being those of January 20, 1920, and beihg* the an¬ 
nual stockholders meeting. The Court admitted that, and 
they were read into the record, and read thus: 

“Annual stockholders’ meeting, held January 20, 1920, 
office Provident Relief Association, 738 12th Street, North¬ 
west, John Brosnan, Jr. presiding. Stock represented and 
present: John Brosnan, Jr., 497 shares; John Brosnan, Jr. 
administrator of the estate of John Brosnan, deceased, 498 
shares; E. V. Avery 1 share. 

“John Brosnan, Jr., E. V. Avery and Thomas W. Bram- 
hall were elected as directors of the Association for the en¬ 
suing year by vote of the stock represented, namely, 996 
shares. No further business being brought before the 
stockholders’ meeting, the meeting adjourned.” Signed, 
“E. V. Avery, Acting Secretary. Approved, John Bros¬ 
nan, Jr., President.” 

i 

Thereupon the next page of the minute book purporting 
to contain the minutes of the directors meeting held on 
January 20, 1920, and those minutes were admitted in evi¬ 
dence and read thus (Tr. 59): 

“Present: John Brosnan, Jr., and E. V. Avery. Elec¬ 
tion of Officers. John Brosnan Jr. presiding. John Bros¬ 
nan, Jr. by vote of the directors present was elected to the 
office of president and treasurer for the ensuing year. E. 
V. Avery by vote of the directors present was elected to 
the office of vice-president and assistant treasurer for the 
ensuing year. The incumbent of the office of secretary, 
Thomas W. Bramhall was continued, he not being pres¬ 
ent. 
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159 “Salaries of officers. The salary of the President 

* •/ 

and treasurer was bv action of the directors fixed at 
the figure then being paid him, namely, $300 per week. The 
salary of the vice-president and assistant treasurer was by 
action of the directors fixed at the figure then being paid, 
namely, $30 a week. No further business, the meeting ad¬ 
journed.’ ’ Signed, E. V. Avery, Acting Secretary. Ap¬ 
proved, John Brosnan, Jr., President.” 

Thereupon the Court was advised that the next meeting 
of the directors or stockholders was held in Mav 1920, 
which was after the transfer of the property and the mak¬ 
ing of the deed in question, and the proceedings of that 
meeting were, therefore, not offered in evidence at this 
point. 

Thereupon Mr. Gardiner announced that in accordance 
with the stipulation in evidence which provides that, sub¬ 
ject to objections thereto by any of the parties to this cause 
as to competency, relevancy and materiality thereof, either 
party mav offer anv portion of the record in any of the 
Brosnan cases, he offered to read into the record from the 
case No. 5263 in the Court of Appeals, the testimony of 
Avery. Thereupon Mr. Gardiner read from said record, 
page 144, thus: That she resided in Washington; that she 
was at one time connected with the Provident Relief Associ¬ 
ation as vice-president and assistant secretary. 4 4 Witness 
occupied these positions probably from the death of John 
Brosnan, Sr. in 1917, until witness was removed by Mr. 
Gardiner, in 1925, and v T hen Mr. Gardiner was removed in 
1926, officially since 1925, except for the period after Mr. 
Gardiner was removed in 1926, and witness thinks from 
that time for probably a year afterwards. 

Reading further from the same record, page 151, Mrs. 

Avery’s testimony, we read thus: In response to the 

160 question, 4 4 And the meetings were held by you and 

Mr. Brosnan (Tr. 64) without notice to anybody?” 

Witness replied: 44 I don’t recall at any time of a notice 
ever being sent to anyone.” Reading from the same record, 
page 148, Avery’s testimony, we find thus: 44 Witness says 
that the minute book produced by plaintiffs showing and 
purporting to contain the happenings of certain meetings, 
was the minute book of the corporation and is the only one 
that was kept during the period witness was an officer of 
the company; and that it contained when she last had it 
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all of the minutes of the stockholders and directors meet¬ 
ings. And that when she last saw it, it contained all of the 
originals of the minutes and resolutions which had been 
handed to her by Mr. Minor, and identified by her, the sub¬ 
ject of her direct examination this morning, and they were 
all posted in that book.” 

Then I wish to direct attention to her testimony on page 
151: “Witness was further asked if in said trial before 
Justice Hoehling she did not testify, in response to the 
question: ‘And this book shows correctly everything that 
took place? A. Everything from the time the meeting 
started, and each succeeding meeting the minutes were 
filed,’ to which witness answered, she probably did, as the 
meetings were held they were filed in that book; that she did 
the typewriting and to the best of her recollectioi the notes 
of the meeting were made at the time of the meeting, the 
time it took place, and probably 'within a day hr two the 
minutes were typewritten and posted in that bbok.” 

Now I offer that in evidence, what I have rea$. 

Counsel for defendants objected on the grouiid that the 
proffered testimony was immaterial and irrelevant, and 
because the defendants are not bound by any irregularities 
or informalities or by what may have taken place in 
161 the meetings of the Board of Directors, especially 
for transactions that took place eight vears ago.” 
(Tr. 62-3.) 

The Court: It will be admitted. 

Thereupon Mr. Gardiner read from the same record, 
(Court of Appeals, case No. 5263) the testimony of Thomas 
W. Bramhall, page 85. Which testimony reads thus (Tr. 
66): I 

“Thereupon the deposition of Thomas W. Brhmhall was 
offered on behalf of the plaintiffs. It was objected to by 
Mr. Minor, and the objection overruled. The deposition 
was in substance thus: 

“Thomas W. Bramhall being first duly sworn testified 
that he is a lawyer and practices his profession in Chicago, 
Illinois, that according to his best recollection, he had no 
knowledge or information directly or indirectly, that 
Eunice V. Avery had executed any deed or deeds of trust 
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or notes as secretary, or acting secretary, of the Provident 
Relief Association, until witness came to Washington in 
1928, at which time Mr. Gardiner discussed with witness 
the proceedings in Court which were called to his attention 
from time to time, and in discussions with Mr. Gardiner. 
Witness has an indistinct recollection of Mr. Gardiner 
speaking to him about the transfer of some property which 
had been made in the manner indicated prior to this occa¬ 
sion, but does not recall just what it was. That he had no 
knowledge, directly or indirectly, that Eunice V. Avery w-as 
acting as “Acting Secretary” of the Provident Relief 
Association, except as he was advised by Mr. Gardiner as 

stated above. For a number of vears after his connection 

* 

with the Provident Relief Association ceased he had no in¬ 
formation whatsoever. That in 1918 witness entered the 
United States Army and upon his discharge came perma¬ 
nently to Chicago. He received no communications or in¬ 
formation from anvbodv connected with the Association, 
and it w~as not until witness w-as advised by Mr. Gardiner, 
according to his best recollection, that matters “wrere 
162 so handled bv the Association.” That he had no 
knowiedge of anv transactions involving the execu- 
tion or delivering of anv deeds of trust or notes secured bv 
deeds of trust on any property belonging to the Provident 
Relief Association or in the name of a trustee or trustees 
for the use of the Provident Relief Association, after Janu¬ 
ary 1918, and witness did not learn of such transactions 
until long after it had happened, when he w^as interrogated 
on the subject by Mr. Gardiner. That witness received no 
notices whatever of anv meetings at anv time of either the 
stockholders or directors of the Provident Relief Associa¬ 
tion, nor has he attended any meetings, nor has he had any 
knowiedge of anv meetings, after Januarv 1918. Witness 
wras never requested by the Provident Relief Association or 
by any officer, or trustee, or stockholder, to execute a deed 
or deeds, or a deed of trust on property located at 738 12th 
St., N. W., Washington, D. C. That witness has performed 
no official act of any kind since early in 1918, or the latter 
part of 1917. Witness has no knowledge as to whether or 
not Eunice V. Avery wras ever requested by any officer, 
director or stockholder of the Provident Relief Association 
to execute any deed or deeds of trust or to execute any 
papers.” 
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Mr. Cromelin: Read the cross-examination. 

On cross-examination the witness testified: “Witness has 
continuously resided outside of the District of Columbia 
since about the beginning of 1920. During 1918 and 1919 
witness was in the United States Army with headquarters 
in Washington, but on duty from time to time butside of 
that place. Since coming to Chicago witness h4s been in 
Washington on several occasions for very short periods; 
once in 1920, witness spent one day there in connection with 
a copyright matter. During 1921 and 1922, or possibly in 
1923, witness was in Washington on business in connection 
with income tax matters three times. During that 
163 period each time witness reached Washington one 
day and left the next. In 1924, witness stopped off in 
Washington between trains for possibly two hojirs. Wit¬ 
ness attended a convention in Washington he thipks in 1923 
for about three days, and did not return to Washington 
again until June 1928. Witness was first elected secretary 
of the Provident Relief Association around 1906 or there¬ 
abouts, and continued to hold that office until he ^ent i n the 
Army in 1918, when witness’ active connection with the 
company ceased. The Provident Relief Association was 
conducting business during the whole of that period. Wit¬ 
ness’ best recollection is that he attended a director’s meet- 
ing in the fall of 1917, which was the last official act of his 
as an officer of the company. That about the thine witness 
entered the United States Army the entire family, that is, 
the children of John Brosnan, Sr., became involved in dis¬ 
putes which resulted in litigation. My wife 'vVas one of 
these litigants and due to the fact that my wife was op¬ 
posed to the acts of her brother, John Brosnan, Jr., all 
information concerning the Provident Relief Association 
was withheld from me for many years. When I went into 
the Army I was dropped by the Association and I was 
under the impression that some one had been elected in my 
place. It was not until several years afterwards that I was 
informed that such had not been the case. On tl}e few occa¬ 
sions, not more than two or three, when I met John Bros¬ 
nan, Jr., after leaving for Chicago, the only inatter dis¬ 
cussed was the question of the possibility of bringing the 
parties interested to a common understanding. No details 
of the activities or management of the company were 
brought to my attention and due to the embarrassment of 
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the strained relations between the various parties, I con¬ 
fined my action to an effort to bring about harmony between 
various members of the family.’’ 

164 The Court admitted this in record (Tr. 70). 

Thereupon Mr. Gardiner sought to read from the 

same record the deposition of Mary M. Bramhall, the wife 
of Thomas W. Bramhall. Counsel for defendants objected 
because immaterial and irrelevant, and also because Marv 
M. Bramhall was not a stockholder of the Provident Relief 
Association. The Court sustained the objection, allowed 
an exception to the plaintiff, and the plaintiff then, through 
Mr. Gardiner, proffered in evidence the following: 

‘‘I proffer to prove by her deposition and the testimony 
of the other four sisters—you understand, your Honor, that 
they were sisters of John—that they had no knowledge or 
information of any kind, and were unable to get any, as 
to what was going on in the company; that they had no 
notice of any stockholders or directors meeting, or any 
knowledge that there were any trusts being executed or 
conveyances of any kind made by any officer of the com¬ 
pany. That is my proffer.” 

Thereupon Mr. Gardiner sought to read into the record 
certain of the testimony from the case filed in 1924, being 
the case of Bramhall v. Brosnan, it being the case in the 
Court of Appeals which contains the written opinion of 
Judge Hoehling rendered in that case. Objection being 
made, objection sustained, and exception allowed. Mr. 
Gardiner proffered the evidence thus (Tr. 72): 

“I proffer to prove that the sisters went to the office 
of the Provident Relief Association and sought information 
about the company and were told that they were entitled 
to no information, that he would give them no information, 
and threatened them with personal violence. ’ ’ 

Thereupon Mr. Gardiner sought to offer in evidence the 
original stockbook to show that the stock voted by John 
as administrator was never transferred on the books 

165 of the company to him as such, but remained at all 
times in the name of John Brosnan, Sr. 

An objection to this evidence was made and sustained 
by the Court, and exception allowed, and the Court re- 
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quested that a proffer be made, which proffer ^\fas made, 
and is thus : 

Mr. Gardiner: I proffer to prove that the shared of stock 
of the Provident Relief Association, consisting of 498 
shares, belonging to the estate of John Brosnan, Senior, of 
which estate John Brosnan, Jr., was appointed administra¬ 
tor, from the death of his father in 1917, were never trans¬ 
ferred to him as such administrator; that they were taken 
over by the National Savings and Trust Compahv, as ad¬ 
ministrator, D. B. N. appointed by this court as ^uch upon 
the removal of John Brosnan, Jr. by this Court; and that 
they under power of attorney transferred the stock there¬ 
after to the parties entitled to them under decree of the 
court in another case; and that the stock during all of that 
period was in the name of John Brosnan, Sr., upon the 
books of the company. That is the proffer. 

Thereupon the plaintiff next offered in evidence from the 
deposition of C. 0. Evans contained in the record in Case 
No. 5263 Court of Appeals, and read from page £}5 thereof. 
Objection was made and sustained and exceptioh allowed. 
And then there was a proffer to show from the deposition 
of C. 0. Evans that examination was made of the Company 
for the year 1924, which examination was had iij. the year 
1925, that the examination was conducted und^r instruc¬ 
tions from Joseph Button, Insurance Commissioner of the 
State of Virginia, and that according to that examination 
and report it was shown that during the year 1924, there 
was a shortage in the funds of the company uitaccounted 
for and unfound, of, to wit, $23,314.35 (Tr. 75). j The said 
report also shows that they were not able to find any com¬ 
plete set of books. That they had to make up their 
166 accounts from check stubs, etc. 

Thereupon, plaintiff’s exhibit No. 31, ill the said 

report of C. 0. Evans was offered in evidence, and excerpts 

thereof read, thus: 

* % 

“Under the heading ‘Assets’ is real estate, ;}md an in¬ 
cumbrance on the real estate is shown at $31,134.00. 

The shortage of $23,314.35 is likewise shown, and a com¬ 
ment thereon in the report is shown thus: ‘There appears 
to be a shortage of $23,314.35 in this statement and we have 
so shown it in order to balance.’ 

“The examiners further stated: 
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“We find the books in such shape that we considered it 
necessary to make up our own records from the original 
superintendents’ reports and check stubs, and the follow¬ 
ing statement is based on these figures: 

“For the purpose of this examination we did not con¬ 
sider it necessary to go back of 1924, and therefore it is as¬ 
sumed that the figures for 1923 were correct as given.” 

Thereupon Mr. Gardiner offered in evidence the testi¬ 
mony of Mr. Stetson, contained in the record of case No. 
5263 in the Court of Appeals, to be offered in this suit under 
stipulation, subject to its competency, materiality and rel¬ 
evancy. His testimony was thereupon read from the rec¬ 
ord thus: 

“Q. In the course of your examination of the title in con¬ 
nection with this loan, did you have occasion to consider 
a case pending in the Supreme Court of the District of Co¬ 
lumbia, known as Equity Number 40,559? A. Yes, sir; I 
did; I had the transcript. 

“Q. And you were familiar with all the allegations in 
that bill of complaint? A. Is that in the caption? It gives 
us an accurate digest of it. 

“Q. And you were familiar with the proceedings 
167 taken in that case prior to your passing on this title? 

A. Down as far as shown there. This transcript 
was first used in a prior case, understand? 

“Q. Did you bring that down to the date right before 

the- A. I surely must have done it. We use it, but it 

necessarily would have been brought down. What you see 
there, written in ink, refers to another development of the 
case. I could explain, if you want me to, why that is in 
there. 

“Q. That which is written in ink shows the final decree 
in the case? A. Yes, shows final order dismissing. 

“Q. In what case? A. Equity No. 40,559.” 

It was then conceded that in that equity suit filed in 1922, 
to which the witness referred, the property now in question 
was not included, but in that suit the property of the Provi¬ 
dent Relief Association was involved in that examination. 
And reading further from the testimony, “Witness said 
that his resolution to pass the title in that case was based 
upon the prior case, on the first case, the $25,000 loan. 
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That lie did not know whether Judge Hoehlingjs opinion 
was passed at that time, it does not show.” 

Witness attention was then directed to the fact tjiat Judge 
Hoehling’s opinion was passed in 1924, and filted in this 
equity cause No. 40,559, and also filed in the probate cause 
removing John as administrator and directing fiim to ac¬ 
count. 

Reading from the record of witness 7 testimony in Equity 
No. 40,559, he testified that 4 4 when I first had the title, when 
I made my first report, it was in connection with the $20,000 
loan, that report dated February 19,1924, that original. 77 

Q. And then when you came to consider the ti^le in con¬ 
nection with the $10,000 loan, you had raided before 
168 the developments that had taken place in ij; since the 
$20,000 loan was made? A. I suppose I ^sked Mr. 
Leroy to bring it down to date. 

Q. I notice here in your notes is written: 44 Leroy says 
plaintiffs appeal from decree as to Avery was perfected by 
appeal bond of $100 for costs, and the record designated. 
A. I can explain why that note was made. 

Q. Leroy is the gentleman who examines thes|3 proceed¬ 
ings in these equitv cases for vour company is h^ not? A. 
Yes. 

Q. Anybody else for your company? A. Yes. j3ut Leroy 
must have done that over the telephone, that phrt is Mr. 
Barnes. 

Q. He is an employe of your company? A h Yes, the 
typewritten part is Mr. Tolbert’s. 

Q. Mr. Stetson, at the office of your title con|ipany you 
have an index of all the equity suits and lawsuits filed in 
this Court, have you not? A. We have a book—no, not law. 

Q. All the equity cases? A. In which the naijnes of the 
defendants and the places and the number of the equity 
suits are given, but nothing else. 

Q. And that is taken on each day as those cases are filed? 
A. Yes. ! 

Q. Your employe who has charge of the listing of those 
cases examines the bill when it is filed, does he not, and 
takes off the name of the plaintiff and the defendant? A. 
The name of the plaintiff and of the defendant. 

Q. And he looks through the bill to see what the allega¬ 
tions are and whether it concerns any specific property? 
A. Yes, if it happens to be the lot and square that is in- 
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volved in it, tlie title of what lot and square was involved, 
he would take it off. 

Q. You say you were loath to pass the title, why? A. 
Well, whenever we see that the corporation or owner 

169 of property which we are examining is engaged in 
litigation we want to be careful, but the mere fact 

that a suit is filed against an individual or a corporation, 
unless the title to the property involved is brought in, does 
not justify us in turning it down, but makes us careful. 

Q. Were you familiar with section 607 of the Code, which 
requires the consent of the vote of stockholders to mort¬ 
gage the property of the corporation? A. Yes, I know 
about that. 1 I did not consider it had the slightest appli¬ 
cation. That no corporation in the District of Columbia 
should mortgage without it, but I considered the title in a 
trustee an active trust, and my opinion called for me to fol¬ 
low the terms of that trust. ’ ’ 

In the record in case No. 5263 in the Court of Appeals, 
the witness in response to a question as to whether he re¬ 
ported to the corporation which ordered the title that there 
was litigation between Brosnan and his sisters, or with 
respect to the management of the Provident Relief Asso¬ 
ciation by John Brosnan, Jr., answered, “I did not report 
anything about that, but I reported the judgment, whether 
this suit was lis pendens of not, and I went into it with as 
much care as I could; I was very loathe to pass the title, 
but I could see no reason after having this transcript be¬ 
fore me, on which I could refuse to pass the title. But I 
had no actual notice, and I believe I had no constructive 
notice of your second suit.” (Tr. 84-85.) 

The second suit is the suit of McCarthy v. Bramhall, be¬ 
ing Court of Appeals No. 4277. 

There was then read from the witness’ testimony in said 
equity cause, Case No. 5263, in the Court of Appeals, the 
following: 

Q. Do you consider it an active trust when the trustee 
cannot mortgage without the direction of a cestui 

170 qu i trust? A. Yes, he holds the title and he is to 
convey it when directed by certain officers. 

“Q. But only when directed by them? A. And the money 
that he receives is told to be paid to the trustee, not to any¬ 
one else. 
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“Q. Mr. Stetson, with the knowledge of the allegations 

in that bill, the charges that were made against jihn Bros- 

nan, Jr., as an officer of the corporation, and with your 

state of mind, being loath to pass the title, did you make any 

inquiry as to whether or not there had been any vbte of the 

stockholders, or vote of the board? A. No. 

' | 

‘Q. Did you make any investigation or ma ny any in¬ 
quiry whatever as to the condition of affairs and! who was 
behind this loan? A. No, I did not. I stood on my con¬ 
struction of the suit. If you would permit me, I \Vould like 
to speak. My theory- 

“The Court. No, he has answered the question. 

“Q. Why did you consider that equity suit then if it did 
not involve that property? A. Because the Provident Re¬ 
lief Association acquired it.” j 

Thereupon the Court inquired (Tr. 88) as to whether any 
of the parties to the suits from which the testimony was 
offered were the same parties in the suit before [he court. 

The Court was then advised that Brosnan and Avery 
were parties to those suits and parties to the suit now be¬ 
fore the Court. Likewise Richard M. Parker was party to 
those suits and a party to the suit now before the court. 
Also the Provident Relief Association was a party to those 
suits and a party to the suit now before the courlj, through 
its receivers. 

The Court inquired as to when this suit from which testi¬ 
mony was now being read was filed, being Equity No. 

40,559. The Court was advised that that suit was 
171 filed September 27, 1922; that the purpose of the 
suit was to enjoin Brosnan and Avery from doing 
certain things, but that the property here involved was not 
mentioned specifically in that proceeding. 

Objection was made to the reading of any portion of the 
equity bill No. 40,559, or any of the proceedingjs because 
immaterial and irrelevant and not binding as an admission 
against interest, as it was two years after this property 
was transferred. 

Objection sustained (Tr. 89). Exception allowed. 

And the plaintiff proffered the following portibns of the 
record of that suit, thus: 

“Petitioners further charge upon information and be¬ 
lief that defendant John Brosnan, Jr., has illegally, im- 
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properly, and unlawfully undertaken to operate, manage 
and control this company since the death of your peti¬ 
tioners’ father in 1917, has declared to your petitioners that 
if anv interference was had with his management of the 
company he would mulch the company and take all of its 
assets to the State of Virginia and live on his farm. That 
he illegally, unlawfully and without the knowledge of your 
petitioners claims to be president of said company and that 
he has unlawfully, illegally and without the knowledge of 
your petitioners, undertaken to appoint the said Eunice 
V. Avery vice-president and assistant treasurer of said 
company” * * * 

4 4 That the defendant John Brosnan, Jr. and the defend¬ 
ant Eunice V. Avery have unlawfully and illegally taken 
out of the treasury of the company since the death of your 
petitioners’ father, a sum much in excess of $150,000, so 
that notwithstanding the tremendous earning power of the 
company they have reduced the surplus from more than 
$27,000 to the paltry sum of $207.17, as shown by the 
report of 1921 filed with the Insurance Commissioner 
172 of the District of Columbia, as signed and sworn to 
by John Brosnan, Jr. himself; and in addition 
thereto bv reason of neglect and bad management on the 
part of the said defendant John Brosnan, Jr., the said com¬ 
pany has lost much of its good name and good will among 
the public insurers and a large number of the insurers have 
withdrawn from the company.” 

Thereupon the opinion of Judge Hoehling filed in the 
original suit Equity No. 40,559, and in the Probate suit 
Administration No. 24,027, which opinion was filed July 
7, 1924, was offered in evidence. Objection was made to 
the introduction in evidence of said opinion because ir¬ 
relevant and immaterial. The objection was sustained and 
an exception allowed (Tr. 92). 

Thereupon the plaintiffs proffered the following portions 
of said opinion, towit: 

“At the time of the father’s death, and for at least a 
time prior thereto—I forget the exact date, but it was, I 
think, following or about the time of the Munsey Trust 
Company transaction—the defendant was receiving a hun¬ 
dred and fifty dollars a week salary, which, as I figure it 
makes $7,800 a year, and which, as the Court views it, was a 
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generous salary to say the least. His action in increasing 
his own salary from thenceforward I hold to have been 
and to be unauthorized and illegal.” (Tr. 98.) 

Thereupon Mr. Gardiner offered in evidence from the 
testimony of Mrs. Avery offered in Court of Appeals No. 
5263 at page 150, of the transcript of record. Which testi¬ 
mony reads thus: 

‘ 4 That she had never seen a copy of the by-laws of the 
Provident Relief Association and she did not thfnk there 
were any, she had never heard of any. ’’ 

173 Thereupon, the defendants, for the purpose of 
showing the mode of transacting business by the 
Provident Relief Association as to the defendant Avery 
and also with respect to evidencing the authority of the 
trustees to execute deeds conveying real estate! held by 
them under certain deeds in trust for the benefit of the 
Provident Relief Association, offered in evidence duly cer¬ 
tified copies of the following deeds, executed by the said 
trustees of the Provident Relief Association, which were 
also signed by John Brosnan, Jr., as Presidenj: for the 
Provident Relief Association, and by E. V. Avery as vice- 
president and acting secretary, or as acting secretary, with 
the corporate seal attached, in which said deeds it is 
recited that the same are executed pursuant to the * ‘ di¬ 
rection” or the u written direction” of the Provident Relief 
Association as evidenced by the signature of Jbhn Bros¬ 
nan, Jr., the president, and E. V. Avery, the acting secre¬ 
tary of said association, towit: 

Deed from Richard M. Parker and Julius W. Tolson, trus¬ 
tees, to Charles D. Lancaster, dated September 23, 1918, 
and recorded September 25, 1918, conveying the property 
therein set forth. 

Deed from Richard M. Parker and Julius Ml. Tolson, 
trustees, to Lucie Ritterbusch, dated March 18, 1919, and 
recorded March 22, 1919, conveying the property therein 
set forth. 

Deed from Richard M. Parker and Julius W. Tolson 
trustees, to Robert Lee O’Brien, dated March 21, 1919, and 
recorded March 22, 1919, conveying the property therein 
set forth. 
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Counsel for the plaintiffs objected to the admission of 
said deeds in evidence for the purposes aforesaid because 
by the evidence shown no one connected with the company, 
other than the two parties who are accused of wrongdoing, 
had any knowledge of the act and the company cannot be 
bound, nor can the stockholders or the receivers in 

174 this case be bound by the acts of the two individuals 
charged with the fraud, and no other person had 

notice of it as effecting knowledge on their part, and the 
only purpose for offering the deeds would be for the pur¬ 
pose of showing knowledge of the parties in interest, as 
evidence of that fact they acquiesced in the acts being 
done. 

The objection was overruled and an exception noted 
(Tr. 118-123). 

Thereupon it was stipulated by and between the plain¬ 
tiffs and the defendant Estes, that if defendant Estes, who 
was not then in Court, were called to testifv as a witness 
he would give the following testimony, which should be con¬ 
sidered, for the purposes of this case, as a part of the 
record herein. 

That the property involved in this cause was conveyed 
to him by deed, dated March 10, 1927, and recorded March 
16, 1927, from Mildred L. Davis, with special warranty of 
title, for the consideration of $90,000, subject to an encum¬ 
brance of record of $60,000; that in payment of the pur¬ 
chase price he assumed and agreed to pay, as a part 
thereof, the encumbrance of $60,000 on said property, and 
in addition thereto conveyed to her, free and clear of en¬ 
cumbrance, premises 633 C Street, Northwest, for the con¬ 
sideration of $30,000 (Tr. 124-125). 

That in connection with the purchase of said property • 
there was issued to him several davs after its date bv the 
District, Lawyers Title Company of Washington, a certifi¬ 
cate of title over the signature of W. M. Hallam, vice- 
president and title officer, dated April 1, 1927, with respect 
to parts of lots No. 36 and 37, in Square 288, showing title 
thereto gbod of record in L. Whiting Estes subject to a 
deed of trust from Mildred L. Davis, unmarried, to R. 
Golden Donaldson and Hayden Johnson, to secure William 
L. Holloway $60,000, represented by thirty notes of even 
date for $2,000 each, payable three years after date, 

175 with interest at the rate of six per cent, per annum, 
payable semi-annually. The lien securing said notes 
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was extended to December 1933—a photostatic coby of said 
certificate of title being inserted in the record at the request 
of Mr. Gardiner (Tr. 126-127). j 

That since witness acquired said property down to the 
date of testifying, he had paid for repairs to an<l on said 
property the sum of $2,058.46, for taxes the sujm of $9,- 
172.32 for interest on the encumbrances of $60,0Q0 thereon 
the sum of $21,000, and commissions on rents collected the 
sum of $304.00; that he had been required by tjie Acacia 
Mutual Life Insurance Association to put up certain addi¬ 
tional collateral as a guarantee for the payment of the 
$60,000 encumbrance still on the property, and that he had 
received as rentals therefrom since the time he had ac¬ 
quired it the aggregate sum of $6,097.50 (Tr. 125 

Subject to its admissibility in evidence, it was further 
stipulated that the witness would further testify j;hat prior 
to the time of the service of a copy of the bill in equity 
filed in this cause, he had no actual knowledge of any of 
the allegations therein set forth, except as to his acquisi¬ 
tion of the property from Mildred L. Davis, subject to an 
encumbrance thereon of $60,000; that he had never heard 
of John Brosnan, Sr., John Brosnan, Jr., the Provident 
Belief Association, Mrs. Avery, or any officer, or any of 
the stockholders, or any of the stock holdings of ^ny of the 
stockholders, or of any of the litigation that had bben previ- 
ouslv referred to in anv wise in the hearing of this case; 
and had never heard of Mr. Brosnan’s sisters nor any of 
the litigation in which they were concerned, either as pend¬ 
ing before the Supreme Court of the District of Columbia, 
or otherwise (Tr. 125). 

Counsel for plaintiffs objected to the evidence in- 
176 sofar as it relates to the witness having no actual 
notice, because witness is bound by law vfith notice 
of what is of record and what his agents knew in examining 
the title to this property. 

The objection was overruled and an exception noted 
(Tr. 125-126 and 128). j 

It was further stipulated that the defendant, the Acacia 
Mutual Life Insurance Company, on December! 10, 1927, 
purchased in the regular course of business forjvalue and 
without notice of any infirmities for the sum of $60,000 
and interest to date of purchase, $60,000 of notles of Mil- 
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clred L. Davis secured by the deed of trust which is in evi¬ 
dence in this cause, and that the same should form a part of 
the record of this case (Tr. 129). 

Be it further remembered that the foregoing comprises 
the substance of all the testimony given and all of the pro¬ 
ceedings had in the trial of said case, and that each of the 
several and separate exceptions taken by counsel for the 
plaintiff to the rulings of the Court in the course of the 
trial of said cause, as herein set out, were so taken, by 
counsel for the plaintiff then and there separately and 
severally, and said exceptions were then and there sepa¬ 
rately and severally noted on the minutes of the Justice 
presiding at the trial, and counsel for the plaintiff then 
and there prayed the Court to sign this bill of exceptions 
to have the same force and effect as if each of the said ex¬ 
ceptions had been separately and severally set forth in sep¬ 
arate bill of exceptions and at the request of counsel for 
the plaintiff, the same is accordingly signed and sealed and 
made a part of the record in this cause, now for then, this 
10th dav of March, 1934. 

PEYTON GORDON, 

Justice . 

Approved as to form: 

BENJAMIN S. MINOR, 

Atty . for L. Whiting Estes. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6228. Henry I. Quinn et al., Appellants, vs. Commer¬ 
cial National Bank, a Corporation, et al. Court of Appeals, 
District of Columbia. Filed May 18, 1934. Henry W. 
Hodges, Clerk. 
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IN THE 


UmteiJ States Court of Appeals 

I 

FOR THE DISTRICT OF COLUMBIA! 
April Term, 1934. 


No. 6228. 


Henry I. Quinn and Joseph Button, Receiver^ of the 
Provident Relief Association, A Corporation, 
Appellants , 


vs. 

Commercial National Bank, A Corporation; Richard 
M. Parker ; Richard M. Parker, Trustee; jJohn N. 
Armstrong, et al., Appellees . 


BRIEF FOR APPELLANTS. 


This is an appeal from a final decree of the Supreme 
Court of the District of Columbia dismissing an origi¬ 
nal bill of complaint, which bill had for its purpose the 
setting aside of certain deeds and a deed of trpst, and 
the cancellation of the note secured under said deed of 
trust. I 
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STATEMENT OF THE CASE. 

The record in this case shows that John Brosnan, 
Jr., was President of the Provident Relief Association, 
a corporation, which corporation was incorporated un¬ 
der and by virtue of the laws of the District of Colum¬ 
bia, and that its charter and right to do business was 
recorded among the records in the Office of the Re¬ 
corder of Deeds of the District of Columbia, and that 
said John Brosnan, Jr., had been President of the said 
corporation since October 31, 1917. (R. 110.) 

That Eunice V. Avery had since October 31, 1917, 
been Vice-President, (R. 110) and that Thomas M. 
Bramhall had been secretary of the Association prior 
to October 31,1917, and so continued up to the receiver¬ 
ship of the Association (R. 110), namely, June 18, 
1926. (R. 90) 

That the business of the Association was to “ assist 
financially its members when disabled * * * and to 
provide a death benefit fund * * *” (R. 113). 

Paragraph 5 of the charter, provides that “the gov¬ 
ernment of said corporation, and the management of 
its affairs shall be vested in a board of directors who 
shall be elected by the stockholders of said corporation 
at their annual meeting * * *” (R. 113); and para¬ 
graph 6 (R. 114) provides thus: 

“The officers of the said corporation shall be a 
president, vice-president, secretary, treasurer and 
general manager (the office of secretary and gen¬ 
eral manager may be held by the same person) 
and'shall be selected from the stockholders of said 
corporation. ’ ’ 

That bv deed dated Januarv 7, 1920, recorded Jan- 
uary 16, 1920, (R. 105) John Brosman, Jr., for the con- 
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sideration of $49,600 acquired title to property known 
as 740 12th St., N. W., after placing a mortgage of 
$35,000 upon the property (R. 106). ; 

That by deed dated February 16, 1920, recorded 
February 21, 1920, John Brosnan, Jr., convened this 
identical property for a consideration of $49,600 to 
Richard M. Parker and John N. Armstrong, iis trus- 
tees, subject to the incumbrance of $35,000 (R. 106). 
In said deed of conveyance there was recited, among 
other things, the following, to-wit: 

“To have and to hold the said land an^l prem¬ 
ises subject to the power of disposition herein¬ 
after granted, in trust for the sole use ana benefit 
of the Provident Relief Association of Washing¬ 
ton, D. C., a corporation in said District, its suc¬ 
cessors and assigns, with full power in skid par¬ 
ties of the second part, and in the suryivor of 
them, to sell, mortgage, lease or otherwise dispose 
of said land and premises, or any part thereof, in 
fee simple, from time to time when and as they, 
the said trustees, or the survivor, shall be directed 
so to do in writing by the said Provident Relief 
Association, its successors or assigns, such direc¬ 
tion to he evidenced and sufficiently attested by 
the signature of the President or Vice-President, 
and the Secretary for the tune being of sajd Asso¬ 
ciation and its corporate seal being affixed to any 

such deed, mortgage, lease, or other conveyance. 
* * * 

(Italics ours) 

That by deed dated April 5, 1920, recorded April 16, 
1920, Richard M. Parker and John N. Armstrong, 
trustees, reconveyed this property to John Brosnan, 
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Jr., for a consideration of $10 (R. 13). That deed is 
signed thus (R. 14): 

“Richard M. Parker, (Seal) 

Trustee, 

John N. Armstrong, (Seal) 

Trustee, 

The Provident Relief Association, 

By E. V. Avery, Vice-President. 

Attest: 

E. V. Avery, 

Acting Secretary. 

(Corporate seal affixed.)” 

Although the title to the property when purchased 
was taken in the name of John Brosnan, Jr., it was 
paid for with the money of the Association (R. 117- 
121). The Association, according to its books, made a 
profit of $588.50 on the transaction, (R. 121) although, 
in fact, it did not get a single penny for the alleged 
sale of the property. (R. 122.) 

There was no authorization for such transfer and 
sale by the Association (R. 128-133), and there was no 
meeting of a Board of Directors, no resolution passed, 
and no meeting called to authorize this sale. (R. 128- 
133.) 

On the 23rd day of October, 1920, John Brosnan, 
Jr., conveyed this property to the Terminal Commer¬ 
cial & Savings Bank for a consideration of $100,000 
(R. 107) and no portion of this money was ever paid 
to the Association (R. 118-122). 

John Brosnan, Jr., was also found to be short in his 
accounts when an examination of the affairs of the 
company was made in the sum of $23,314.35, thus mak- 



ing a total shortage of $123,314.35, (R. 137) in addi¬ 
tion to the $49,600 paid by the company for jhe pur¬ 
chase of the property. (R. 105) 

By deed dated January 22, 1924, the Terminal Com¬ 
mercial & Savings Bank transferred this property to 
R. Golden Donaldson and James H. Baden, as join* 
tenants (R. 108); and on December 1, 1924, Donaldson 
and Baden conveyed this property to Mildred l[j. Davis, 
and on the the same day a deed of trust foij $60,000 
was placed upon the property. (R. 108.) 

By deed dated March 10, 1927, this property was 
conveyed to the defendant L. Whiting Estes' subject 
to incumbrances of record. (R. 109) 

From the meeting held just after the death of John 
Brosnan, Sr., on October 31, 1917, (R. 109, 110, and 
129) until after this transaction, no notice^ of any 
stockholders’ or directors’ meetings or any other busi¬ 
ness transactions were ever sent to the parties in in¬ 
terest entitled to the same. (R. 130) All such meet¬ 
ings were held by Brosnan and Avery whp merely 
agreed between themselves what should be d°ne and 
the minutes were written accordingly, and without 
notice even being sent to the secretary of the Asso¬ 
ciation, who then lived in Chicago. (R. 132-133.) The 
minutes and resolutions of all the meetings were put 
in the minute book (R. 128-133), and the minute book 
shows that E. V. Avery was at no time elected secre¬ 
tary, or acting secretary of the Association,' and was 
not secretary or acting secretary at the tirr|e she at¬ 
tempted to execute the deed or attest the corpprate seal 
to the deed conveying the property to John Brosnan. 
Jr. These minutes and resolutions in the minute book 
also show that at no time did the Association authorize 
by resolution, by-law, or otherwise the sale of this 
property to John Brosnan, Jr. 
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At each annual meeting Thomas M. Bramhall was 
elected secretary of the Association (R. 128-133). He 
was never notified of any meeting and never knew of 
the deed in question until he was advised of the same 
by Mr. Gardiner, when he, Bramhall, came to Washing¬ 
ton in 1928. (R. 134.) That he had never been ad¬ 

vised, nor had he any knowledge that E. V. Avery was 
acting asisecretary of the Association; nor had he any 
notice of her ever signing any deeds or papers as sec¬ 
retary or acting secretary of the Association. (R. 
134) That he was never requested to execute this deed 
or any other deed. 

That Brosnan’s sisters, the other interested parties, 
were refused anv information by Brosnan and Averv, 
and when, they sought to obtain information about the 
Association they were threatened with physical in¬ 
jury. (R. 136) 

That when the receivers of the court took charge of 
the Association in 1924 there were no records, ledgers, 
checks, or any other papers that could be located cov¬ 
ering the period of this transaction, (R. 122) although 
Brosnan was often requested to deliver these records 
to the receivers. 

That equity suit No. 40,559 had been filed on the 
27th day of September, 1922, (R. 141) by Brosnan’s 
sisters, in which it was charged that “John Brosnan, 
Jr., and the defendant, Eunice V. Avery, have unlaw¬ 
fully and illegally taken out of the treasury of the 
company since the death of your petitioners’ father, 
a sum in excess of $150,000, * * * and have reduced 
the surplus from more than $27,000 to the paltry sum 
of $207.ltT.” And that a charge in said suit was fur¬ 
ther made that “John Brosnan, Jr., * * * has de¬ 
clared to your petitioners that if any interference 



was had with his management of the company he 
would mulch the company and take all of its assets 
to the State of Virginia and live on his farmt” and 
further, “that he has unlawfully, illegally, an<|l with¬ 
out the knowledge of your petitioners, (his sisters) 
undertaken to appoint the said Eunice V. Aveijy vice- 
president and assistant treasurer of said conipany” 
(R. 142). And that in addition thereto, tlief'e had 
been then filed in said equity cause No. 40,559, the 
opinion of Judge Hoehling in said cause, and in pro¬ 
bate cause Administration No. 24,027, which Opinion 
was filed in these causes on July 7, 1924. (li. 142.) 
And that John Brosnan, Jr., had been removed as the 
administrator of his father’s estate. (R. 139.) And 
that before the said $60,000 trust was placed on the 
property, Mr. Stetson, Vice-President of one of the 
title companies, (R. 140) who had examined the title 
to the property, had read the allegations of tjhe bill, 
and had written an opinion that he had looked through 
the bill and read the allegations to see whether it con¬ 
cerned any specific property. 

That he did not report anything about th<* litiga¬ 
tion, but that he examined the bill and that he reported 
the judgment and whether or not the suit was Us pen¬ 
dens on the property; that he was very loath to pass 
the title but he could see no reason after having this 
transcript before him, on which he could refuse to 
pass the title; but he had no actual notice and he be¬ 
lieved no constructive notice of the second siiit, that 
is, the suit of McCarthy v. Bramhall. That ajltliough 
Mr. Stetson had read the allegations of the bill and 
the charges made therein against John Brospan, Jr., 
and E. V. Avery, with his state of mind, and being 
loath to pass the title, he nevertheless made no further 
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inquiry as to whether or not there had been any vote 
of the stockholders or vote of the board of directors 
or resolution or by-law authorizing this transac- 
tion. (R. 141.) That he stood entirely on his con¬ 
struction of the equity suit, and that he had consid¬ 
ered the said suit because the Association had acquired 
title to the property in controversy herein. 

That the defendants herein ordered examinations 
of the title to this property from the title companies 
before purchasing the same (R. 124, 127, 144); that 
the defendant Commercial National Bank acquired 
the title through one Donaldson and Baden by deed 
and it was taken over by them as the result of a con¬ 
tract dated January 18, 1924, between the Commer¬ 
cial National Bank and the Terminal Commercial and 
Savings Bank. (R. 108.) 

That the defendant the Acacia Mutual Life Insur¬ 
ance Company purchased the $60,000 note in dispute 
on the 10th day of December, 1927, after the maturity 
of the same. (R. 88.) 

ARGUMENT. 

Assignments of Error; Nos. 18 to 20 Inclusive. 

It will be found by reference to the record (R. 101-3) 
that there are twenty assignments of error. Assign¬ 
ments 4 to 17, however, deal with errors committed 
bv the trial Court in refusing to admit certain evi- 
deuce, and will be discussed later in the brief. As¬ 
signments 18, 19 and 20 deal particularly with the 
question involved as to the legality of the deed from 
the trustees to John Brosnan, Jr., and we shall now 
discuss these three assignments of error together. 
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Conveyance By Trustees Void; Xo Compli¬ 
ance With Conditions Precedent of Deed In- 
Trust. | 

The record discloses that John Brosnan, Jr., while 
president of the Association, acquired a piece of prop¬ 
erty in his own name, but with funds belonging to the 
Association, (R. 117-121) and he then transferred that 
property to trustees for the use and benefit of [the As¬ 
sociation by a deed containing the following language, 
to-wit (R. 106): j 

“To have and to hold the said land and prem¬ 
ises, subject to the power of disposition I herein¬ 
after granted, In Trust for the sole use alnd ben¬ 
efit of The Provident Relief Association of Wash¬ 
ington, D. C., a Corporation in said District, its 
successors and assigns, with full power! in said 
parties of the second part and in the survivor of 
them, to sell, mortgage, lease or otherwise dis¬ 
pose of said land and premises or any paid there¬ 
of in fee simple from time to time when and as 
they, the said Trustees, or the survivor, shall he 
directed so to do in writing by the said Provident 
Relief Association, its successors or assigns, such 
direction to he evidenced and sufficiently attested 
by the signature of the President or Vice-Presi¬ 
dent and the Secretary for the time being of the 
said Association and its Corporate seal being 
affixed fo any such deed, mortgage , lease or other 
conveyance, without any liability on the part of 
the purchaser to see to the application of the 
purchase money coming into the hands of the said 
Trustees or the survivor of them.” 

(Italics ours) 

The purpose of having this property transferred to 
trustees in this manner was made necessary by reason 
of section 607 of the Code of Laws of the District of 
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Columbia, relating to corporations, which among other 
things provides 

“* * * and they shall by their corporate name be 
capable in law of purchasing, holding and convey¬ 
ing any real or personal estate whatever which 
may be necessary to enable the company to carry 
on its operations named in such certificate * * 
(Italics ours) 

The interpretation of this section by the Supreme 
Court of the United States in Zantzinger v. Gunion 
and the Bank of Washington, reported in 19 Wallace 
32-37, made it necessary to carry the real estate of 
the Association in the name of trustees for its use 
and benefit. Good title to property cannot be obtained 
from a title company if a corporation takes title to the 
property in its own name. 

The general object of the instant corporation, as 
shown by the record (R. 113) was “to assist finan¬ 
cially its members when disabled by sickness or acci¬ 
dent and provide a death benefit fund to be paid to 
the legal representative of the deceased member.” 
The property thus having been purchased in the name 
of John Brosnan, Jr., with the funds of the Associa¬ 
tion, was transferred by said Brosnan to the two trus¬ 
tees, Parker and Armstrong, in trust for the Associa¬ 
tion, under the terms and conditions as herein-above 
set forth. 

Anyone reading this deed would readily perceive 
that the property was that of the Association, and 
anyone reading the provisions of trust set forth in the 
said deed, would readily understand and appreciate 
the necessity of a strict compliance with the condi¬ 
tions of the trust, as a condition precedent to a valid 
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sale of the property whenever a sale of the sanfe was 
attempted to be made by the trustees. 




The lower court in its conclusion of law N 
(R. 99) states: 


o. 21/2 


“The recitals in the deed from Parker and 
Armstrong, trustees, to John Brosnan, Jr., dated 
April 16, 1920, represent and show a full dompli- 
ance by said trustees with every prerequisite or 
requirement as a condition precedent to a valid 
conveyance by them of the property herein in¬ 
volved; and innocent purchasers deraignirjg title 
to the property from John Brosnan, a\e not 
bound to go behind such recitals to ascertain 
whether or not they are true.” 

(Italics ours) 


In its next conclusion of law, however, being 
the lower court says (R. 99) 


i i * * 


No. 3, 


* and the receipt and retention by th^ Asso¬ 
ciation of the purchase price paid therefor consti¬ 
tutes confirmation and ratification by th^ Asso¬ 
ciation of its validity even though there ihere ir¬ 
regularities in the execution of said deefl; and 
the Association is estopped to assert the contrary 
against innocent purchasers deraigning title to 
the property from Brosnan.” 

(Italics ours) 

It is the primary contention of the plaintiffs that the 
trial Court erred in finding as a fact, and in jts con¬ 
clusion of law, that the recitals in the conveyance 
under date of April 16, 1920, from Parker and Arm¬ 
strong, trustees, to the defendant John Brosnan, Jr., 
represent and show a full compliance by the said trus¬ 
tees with every prerequisite or requirement of the 
deed in trust as a condition precedent to a valid con¬ 
veyance by them of the property involved herein. We 
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submit that the primary aspect of the case revolves 
around this proposition, and if the trial court erred 
in its conclusion in this respect, then it was error not 
to find for the plaintiffs. 

Plaintiffs contend that the deed from the trustees 
to the defendant John Brosnan, Jr., is void, since: 

1. It is apparent upon the face of the deed that it 
was not made in compliance with every pre¬ 
requisite of the deed in trust, but was made 
in violation of the terms contained in the deed 
in trust. 

2. That even where recitals in deeds state upon 
tlieir face that the trustees in conveying have 
complied with every prerequisite and condi¬ 
tion of the trust, such recital is not conclusive, 
but the purchaser must look behind the instru- 
rhent, or failing* so to do takes the property at 
his peril. This is especially true when the prop¬ 
erty involved belongs to a corporation. The 
conclusion of the lower court that the pur¬ 
chasers were not required to go further than 
the recitals in the deed was error. (R. 99, Con¬ 
clusions of Law, par. 2Mi.) 

3. That sufficient facts were known to these de¬ 
fendants to put them on notice and to require 
them to look behind this recital and to investi¬ 
gate into the power of the trustees, and the le- 
galitv of the convevance bv said trustees to the 
defendant John Brosnan, Jr., before purchas¬ 
ing the property involved herein. 

We further contend that since 

1. The deed from the trustees to the defendant 
Brosnan is void, the cestui qite trust is not es¬ 
topped from attacking it. 

2. The deed from the trustees to the defendant 
John Brosnan, Jr., is void and can convey no 
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title, then it follows that all the subsequent 
deeds are likewise void and can convey ho title. 

I 

| 

It is well settled that a sale by trustees mu^t be in 
strict compliance with the requirements and condi¬ 
tions precedent of the deed in trust. 

Thus, in 26 R. C. L. 1372, it is said: ! 

“It is an elementary principle in the 1 law of 
trusts that in the execution of a trust, the trus- 
tee is bound to comply strictly with the directions 
contained in the trust instrument, defining the ex¬ 
tent and limits of his authority, and the nature of 
his powers and duties.” | 

i 

And in 65 C. J. 732, it is stated: j 

“A trustee to whom land has been devised or 
conveyed in trust with a power to sell derives his 
appointment and his power from the settlor by 
virtue of the instrument creating the trust, and 
his authority and power to sell is governed by the 
terms of such instrument. He has no othler rights 
than such as are given therein or mai’ be im¬ 
plied therefrom.” 

To the same effect, see Pomeroy's Equity jurispru¬ 
dence, Vol. 3, 4th ed., sec. 1062: 

“* * * rp| lc t rus {- itself, whatever it be, consti¬ 
tutes the charter of the trustee’s powers and 
duties; from it he derives the rule of hid conduct; 
it ]>rescribes the extent and limits of his author¬ 
ity; it furnishes the measure of his obligations.” 

Perry on Trusts and Trustees , vol. 2, chap, 25, says: 

I 

“Sec. 783. A power of sale, like all other powers, 
can be exercised only in the mode, and' upon the 
exact conditions, terms, and occasions jorescribed 
in the instrument of trust; * * *.” 
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It is equally well settled that a conveyance not in 
strict compliance with the terms of the deed in trust 
constitutes a breach of trust and the conveyance is 
void. 

Thus, in the case of Sprague v. Edwards , 48 Calif. 
239, the Court held that since the approval of the ben¬ 
eficiary was a condition precedent to the exercise of 
the power of sale and conveyance conferred upon the 
trustee, then the latter had no power to sell or convey 
the land without such approval. The Court also held 
that such consent and approval must be affirmatively 
shown and will not he presumed. 

The Court in that case said: 

4 ‘In such cases doubtful clauses in the instru¬ 
ment creating the trust arc construed strictlv as 
against the trustee acting under a power, and most 
favorablv to the beneficiarv under the trust.” 

* %f 

In the case at bar it appears that the deed from the 
defendant, John Brosnan, Jr., under date of February 
16, 1920, conveying the property involved herein in 
trust to Parker and Armstrong, permits the said trus¬ 
tees to sell this property only when they 

“shall be directed so to do in writing by the said 
Provident Relief Association , its successors or as¬ 
signs, such direction to be evidenced and sufficient¬ 
ly attested by the signature of the President or 
Vice-President and the Secretary for the time be¬ 
ing of the said Association and its corporate seal 
being affixed to any such deed, mortgage, lease or 
other conveyance . 9 9 

9 / 

(Italics ours) 

It is thus apparent that a written authorization from 
the Association to the trustees is a condition precedent 
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to a valid conveyance, and that such authorization 
must be 44 evidenced and sufficiently attested’] bv the 
signature of two officers of the Association , jnamely, 
first, the President or Vice-President, and, secpnd, the 

Secretarv for the time being. 

& 1 

There is some ambiguitv about the language! “secre- 
tarv for the time being,” but we take it tl|at that 
means under a fair interpretation, the secretary of the 
Association at the time of the performance of the act 
to be performed by the secretary. 

That the language in the deed in trust calls for two 
signatures, namely, the Vice-President or President 
and the Secretary, is too clear for dispute. Tfie defect 
is thus apparent, and constitutes sufficient notice to all 
the world that the conveyance from the trustees to the 
defendant John Brosnan, Jr. is not in compliance with 
the requirements and conditions precedent of {he deed 
in trust. This convevance is therefore a breach of 
trust and is void. Since the recital itself in the con¬ 
veyance from the trustees to the defendant John Bros¬ 
nan, Jr. shows that there is no full and adequate com¬ 
pliance with the conditions precedent of the deed in 
trust, it is not even necessarv to go behind thb recital 
in said conveyance, to discover the irregularity of the 
authorization. The recital, itself, clearly shows the 
irregular authorization. Thus, the recital states that 
the direction to sell by the Association was 4 4 being evi¬ 
denced and sufficiently attested by the signature here¬ 
to of the Vice-President of the said Association.” The 
recital thus expressly states that the authorization was 
being signed bv the Vice-President alone. That a 
reading of this recital instantly shows a non-compli¬ 
ance with the conditions precedent of the deed in trust, 
which calls for the signatures of two officers of the As- 
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sociation to be affixed to the authorization, is also too 
clear for dispute. The improper authorization is fur¬ 
ther evidenced by the fact that the conveyance itself, 
on its face, at the foot thereof, in pursuance to the 
recital, shows the authorization to be signed only by 
the Vice-President in the following manner (R. 14): 

“Richard M. Parker, (Seal) 

Trustee. 

John N. Armstrong, (Seal) 

Trustee. 

The Provident Relief Association, 

By E. V. Avery, Vice-President. 

Attest: 

E. V. Avery, 

Acting Secretary. 

(Corporate Seal. Pr. RePf Asso’n.) 

($10.00 Int. Rev. Stamp affixed.)” 

The correctness of this deed is admitted by the de¬ 
fendants in their answers. (R. 20 and 29) 

The authorization does not contain the signature of 
the Secretary for the time being and in this respect 
there is d non-compliance with an important prerequi¬ 
site of the deed in trust. It is obvious that the lan¬ 
guage used in the deed in trust intends and contem¬ 
plates that the important function of signing the au¬ 
thorization be entrusted to two officers of the Associ¬ 
ation, and not merely to one officer. 

It is settled law that when a deed in trust requires 
the signature of one or more beneficiaries as a condi¬ 
tion precedent to the exercise of a power of sale, then 
each and every signature so required must be obtained. 

Thus in the case of King v. Palm Beach Bank & 
Trust Co ., 92 Fla. 414, decided July 28, 1926, the court 
said: 
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“In the case of a naked power not coupled with 
an interest, every prerequisite to the exercise of 
that power should precede it. Deputron vi Young, 
134 U. S. 241.” ! 

And in the case of Berrien, Trustee, et al. v. \Thomas, 
65 Ga. 61, wherein it appears that the consent of the 
beneficiary to a sale was needed, the court salid: 

“The law is ‘that a power of sale, like kill other 
powers, can be exercised only in the mode, land sub¬ 
ject to the conditions, if any, prescribed by the in¬ 
strument creating the power. And so, if the sale 
be directed to be made with the consent of the ten¬ 
ant for life, or of any other person, that consent 
must be obtained before the exercise of the power. 
* * This same doctrine was held in 49 N. Y. 
602 (wherein) the court held that 4 a condition at¬ 
tached to a power of sale contained in a trust 
deed, that the trustee should only sell bv and with 
the consent of the grantor, to be manifested by 
his writing in the conveyance, is valid. It is an 
essential condition, and cannot be dispensed 
with / ” (italics ours) 

See also Schofield v. Spencer, 43 Idaho 243.1 

In IIuse v. Den, 85 Calif. 390, the court sai(jl: 

“The appellants make the point, whichidoes not 
appear clearly to have been made at the former 
trial and appeal, that, upon the doctrine <j)f subro¬ 
gation they are entitled to be reimbursed the 
amounts paid by them at the void sales | * * *. 

When one purchases land at a void judicial sale, 
in entire ignorance that it is void, and in good 
faith pays money thereon, which is applied to the 
satisfaction of a lien or incumbrance ijipon the 
land, it has been held in some cases, that lie should 
be put in the place of the creditor to the Extent, at 
least, that his monev has satisfied the lien. But 
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in the case at bar, the purchasers knew of the deed 
of trust and the will; knew of the want of power 
of the executors to sell without an order of the 
Probate court; were warned not to purchase with¬ 
out the order and sanction of said court, and pur¬ 
chased in the face of this knowledge and caution. 
They were not, therefore, ignorant purchasers in 
good faith to whom the doctrine of subrogation 
would, under any circumstances, apply.” 


See also In re Leavitt , 238 N. Y. S'. 109. 

In the case of Burroughs v. Gaither, 66 Md. 171, the 
court said: 


“It is doubtless true, as a general proposition, 

that where the powers and duties of a trustee are 

limited and defined bv the terms of the instrument 

* 

creating the trust, neither he, nor the Court, under 
whose administration the trust is carried on, can 
exercise any others. 


# * 


# j * 


See also Stump v. Warfield, 104 Md. 530. 

The case of Suarez v. De Montigny , 37 N. Y. S. 503, 
1 App. Div. 494 (Aff. X. Y. Court of Appeals, 153 
X. Y. 678), is an interesting case on the subject of 
trusts and the powers of the trustee and the necessity 
of strict compliance to the very letter with the terms 
and conditions of the instrument itself. That case also 
lays down the principle at variance with the findings 
of the trial court in the instant case wherein it says 
that one is not required to go behind the face of the 
instrument, for the court in the Suarez case said: 

“When the plaintiff took the assignment of the 
mortgage from the trustee, he knew that the mort¬ 
gage was part of the trust estate; the assignment 
was in the name of the trustee. And, this being 
so, he was bound to inquire and ascertain what the 
terms of the trust agreement were, and what pow- 
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ers the trustee had as to the disposition of the 
trust estate. * * * but where, as in this case, the 
power to so change securities and varj T invest¬ 
ments was limited by the condition requiring the 
consent of the cestui qui trust, the inquiry to as¬ 
certain whether the power existed at all would 
also disclose the limitations. * * * 

A party who deals with a trustee in i the pur¬ 
chase from him of trust securities is bound to look 
into the trust agreement to ascertain the [power of 
the trustee. * * * But, if the power"which is 

found in the trust agreement is limited by a condi¬ 
tion like the one found in this case, the party is 
chargeable with notice of such limitation je is a part 
of the power itself. 

There was, therefore, no legal transfer of this 
mortgage to the plaintiff unless Mme. Von Linden 
consented in writing to such transfer. No consent 
was given by her in expressed terms, but it is 
claimed that a consent sufficient to answej* the con¬ 
dition in the trust agreement was contained in her 
letters written to the trustee before and jafter the 
transfer, in view of the circumstances disclosed by 
the evidence. Having considered carefully all the 
correspondence and circumstances upon which this 
claim was based, we are unable to see! that the 
claim is well founded.” (Italics ours) 

It is also the established rule of this Courl that the 
trustees under a trust instrument must literally fol¬ 
low the terms and conditions of the instrument ap¬ 
pointing them. 

Anderson v. White, 2 Apps. D. C. 408. 

Wheeler v. McBlair, 5 Apps. D. C. 37$. 

Goodman v. Wren, 34 Apps. D. C. 516. 

And in the case of McDuffy v. Hestionville, et al., 
162 Fed. 36, the Court said: 
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“"When therefore the electric company took the 
option from McDuffv as trustee * * * it knew it 
was contracting, not with the owners of the patent, 
buf with their trustee, and the fact that he was a 
trustee was notice to them of his trust and its lim¬ 
ited character, which was 4 in trust to have and 
hold the same without the poiver fo sell, incumber 
or otherwise dispose of said patent,’ etc. Such 
being the case, and the cestui qui trustent not hav¬ 
ing ratified such attempted sale, it is clear the 
purchaser was entitled to no decree to affect their 
interest.” (Italics ours) 

This point was also decided in the case of Dcputron 
v. Young, 134 U. S. 241, 33 L. ed. 923, wherein the Court 
in speaking through Mr. Chief Justice Fuller, said: 

“The deed by Donovan was a fraud upon the 
power, because it was in violation of the authority 
therebv vested. The rule is well settled that ‘in 
the case of a naked power, not coupled with an in¬ 
terest, the laic requires that every prerequisite to 
the exercise of that poiver should precede it. The 
party who sets up a title must furnish the evidence 
necessary to support it. If the validity of a deed 
depends on an act in pais, the party claiming un¬ 
der it is as much bound to prove the performance 
of the act as he would be bound to prove any mat¬ 
ter of record on which the validity of the deed 
might depend.’ Williams v. Peyton, 17 U. S. 4 
Wheat. 77 (4:518); Ransom v. Williams, 69 U. S. 
2 Wall. 313, 319 (17:80,3, 805).” 

The necessity and importance of examining the in¬ 
strument which creates the power and establishes the 
right of the trustees to do the thing they are under¬ 
taking to do is fully illustrated by the facts in the case 
at bar, for from the record we find (R. 14) that the 
conveyance in question is signed by E. V. Avery in her 
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capacity as Vice-President, and that is the duly signa¬ 
ture to the deed other than that of the trustees. How¬ 
ever, there appears on the left hand corner of the deed, 
below the word “Attest”, the following: 

“E. V. Avery. I 

Acting Secretary. 

(Corporate Seal. Pr. Rel’f Assn.)” I 

We assume it will be contended by the defendants 
that this attestation represents the signature of an¬ 
other officer of the Association to the authorization. 
Such contention will obviously have to be mpde by the 
defendants because it is the only contention which they 
can advance in their attempt to validate the convey¬ 
ance from the Trustees to Brosnan. 

Such a contention is, however, untenable] for if we 
look to Bouvier’s Law Dictionary, third revised edi¬ 
tion, v. 1, p. 281, we find the author saying ^s follows: 

“Attestor. One who attests or vouches for. 

Attesting Witness. One who, upor^ being re¬ 
quired by the parties to an instrument], signs his 
name to it to prove it, and for the purpose of iden¬ 
tification. 3 Campb. 232; Jenkins v. Dawes, 115 
Mass. 599. 

Attestation Clause. That clause wherein the 
witnesses certify that the instrument h^s been ex¬ 
ecuted before them, and the manner pf the exe¬ 
cution of the same.” 

i 

| 

To the same effect is the requirement under the 
principles of the corporation law that the seal of the 
corporation shall be attested by its secretary. It will 
be noticed, however, that even the attestation was im¬ 
proper, in that the secretary did not attest it, but that 
the word “acting” appears before the word “secre- 
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tary.” By referring to the certificate of the incorpo¬ 
ration which was recorded in the office of the Recorder 
of Deeds, it will be found that no such office was pro¬ 
vided for under the provisions of the Articles of In¬ 
corporation. Going further, we find (R. 14) the fol¬ 
lowing language in the deed, purporting to show that 
the Association had authorized this deed to be exe¬ 
cuted: “The said trustees, grantors herein, being di¬ 
rected in writing by the Provident Relief Association 
to execute this conveyance and their authority so to do 
being evidenced and sufficiently attested by the signa¬ 
ture hereto of the Vice-President of said Association, 
together with the seal of said Association affixed and 
of tested by its Acting Secretary.” (Italics ours) 

It will therefore be seen that the language used in 
the deed itself shows that there is not a full compliance 
with the deed in trust, nor does it purport to fulfill 
the requirements to be furnished to the trustees as a 
condition precedent to the execution of a valid con¬ 
veyance or deed to this property. The recital plainly 
states that the authorization was being evidenced and 
sufficiently attested by the signature of the Vice-Presi¬ 
dent of said association. Whereas the trust provisions 
of the deed in trust provides for: 

“such direction to be evidenced and sufficientlv 
attested by the signature of the President or Vice- 
President and the Secretary for the time being of 
said Association and its corporate seal being af¬ 
fixed to any such deed, mortgage, lease, or other 
conveyance.’’ (Italics ours) 

We therefore have the authorization as manifested in 
the deed itself showing an absolute non-compliance with 
an essential prerequisite of the trust instrument. The 
signing of the deed is thus not in accordance with the 
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trust instrument and the deed therefore under all the 
authorities would seem to be clearly void . 

Recital In The Deed Not Conclusive. 

We now come to the discussion of the seccjnd prop¬ 
osition, namely: 

7 

That even where recitals in deeds st^ite upon 
their face that the trustees in conveying Ijave com¬ 
plied with every prerequisite and condition of the 
trust, such recital is not conclusive, but the pur¬ 
chaser must look behind the instrument or fail¬ 
ing so to do takes the property at his peril. This 
is especially true when the property involved be¬ 
longs to a corporation. The conclusion of the 
lower court that the purchasers were not required 
to go further than the recitals in the deed, was 
error. (R. 99, Concl. of Law Par. 2—.} 

That a party dealing with property belonging to a 
corporation and held in the name of trustees must look 
to ascertain the powers and rights of said trustee, in 
acting on behalf of such corporation, is anjiply sup¬ 
ported by the authorities beginning with a decision of 
Chief Justice Campbell, decided March 11,18p9, by the 
Supreme Court of the United States, in the case of 
Pearce v. Madison and Indianapolis R. R. Co 22 How. 
441-445. In discussing this point, the Chief Justice 
said: 

“Now, persons dealing with the manajgers of a 
corporation must take notice of the limitations 
imposed upon their authority by the act of in¬ 
corporation. Their powers are conceded in con¬ 
sideration of the advantage the public is j;o receive 
from their discreet and intelligent deployment 
and the public have an interest that neither the 
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managers nor stockholders of a corporation shall 
transcend their authority.’’ 

And the court, in expressing itself on that point in 
Grisivold v. Perry, 7 Lans. (NY) 98, said: 

“There is a great hardship in requiring a bona 
fide purchaser for value, in order to establish a 
valid title to land purchased of a trustee who is 
authorized to convey, on the happening of some 
future event, to prove that such event had hap¬ 
pened when its occurrence is asserted by the trus¬ 
tee, who only can know whether it has or has not 
in fact occurred. But the point seems to be too 
well and too long established to be considered 
open to discussion.” 

Again the New York court, in Briggs v. David, 
20 N. Y. 15, in discussing this point said: 

“That the purchaser takes no benefit from the 
recitals in the deed to him that the debts had been 
paid, but he must ascertain, at his peril, that such 
is the fact. The reconveyance being in contraven¬ 
tion of the trust is absolutely void, and the legal 
estate remained in the trustees.” 

The Supreme Court of the United States in the case 
of Relf v. Bund ell, 103 U. S. 222, decided January 29, 
1881, had before it for consideration this question, and 
Mr. Chief Justice Waite in delivering the opinion of 
that court states the law and the duties of those dealing 
with corporations in respect to their duty to inquire 
into and ascertain the limits of the corporate power, 
thus : 


“Every corporation necessarily carries its char¬ 
ter wherever it goes for that is the law of its exis¬ 
tence. * * * But every person who deals with 
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it everywhere is bound to take notice of the pro¬ 
visions which have been made in its charter for 
the management and control of its affairs both in 
life and after dissolution.” 

Thereafter we find a very interesting decision on 
this point rendered by Mr. Justice Waddill iii the case 
of Citizens & Marine Bank v. Mason, 2 Fed. j(2d) 352, 
decided October 21, 1924, in the Fourth Circuit. He 
states this provision of law as follows: 

“ First the charter of the company will be looked 
to to ascertain its powers. * * * 

“Persons dealing with corporations whose char¬ 
ters are dulv recorded, are charged with knowl- 
edge of the limitations and restrictions contained 
therein. * * *” 

We also find this court dealing with the same ques¬ 
tion, and cite in support of our contention tfye follow¬ 
ing cases decided by this Court: 

Philip Carey Co. v. Thyson, 39 Apps. p. C. 233, 
237; 

Cotte v. Sands, 54 Apps. D. C. 396. j 

In the Cotte case, supra, this Court in passing upon 
the question now under consideration, stated on p. 403 
thus: 

“The title ‘Trustee’ is not a mere dlescriptio 
personea, but signifies a legal status which is suffi¬ 
ciently significant to put the public on notice. It 
is generally held that one dealing with a {person or 
corporation purporting to act as a trustee is put 
upon inquiry as to the extent and scope of the 
trusteeship. It imposes the duty of investigating 
as to the equitable ownership before dealing with 
property over which such person or corporation 
assumes to exercise control.” 


i 

i 


i 
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This court also dealt with this question in the case of 
Jones v. Holladay, 2 Apps. D. C. 279, wherein a trus¬ 
tee’s acts did not involve a corporation. The opinion 
of this court in that case was delivered by Mr. Justice 
Sheppard, wherein he said (p. 288): 

“Ryon also had notice of the title under which 
Holladay held and claimed to hold. He was bound 
to inquire into his powers and duties as trustee as 
well as into the authority possessed by Kimball.” 

Indeed, it seems well settled that: 

“In cases of a naked power to convey not 
coupled with an interest, the law requires that 
every prerequisite to the exercise of that power 
shall precede it and that the party who takes title 
from a trustee must inquire into his powers and 
rights, or he accepts title at his peril.” 

We now look to the record in this case. We find 
under the powers and limitations of the certificate of 
incorporation, that E. V. Avery had no right to attest 
the seal to the deed in the capacity in which she did 
attest it, for section 6 of the said certificate of incor¬ 
poration (R. 114) contains the following language: 

“The officers of the said corporation .shall be 
a President, Vice-President, Secretary, Treasurer, 
and General Manager (the office of Secretary and 
General Manager may be held by the same per¬ 
son) and shall be selected from the stockholders of 
said corporation. * * * ” 

Now, from a reading of the above it becomes appar¬ 
ent that no one person can hold two offices in the Asso¬ 
ciation, except the offices of Secretary and General 
Manager. Furthermore, it will be noted from the 



27 


above language that there is no such office as ‘ 4 Acting 
Secretary” created by the articles of incorporation. 

Therefore, we submit that the title examiner, who 
was the agent of the purchaser, when examining the 
deed from the trustees to John Brosnan, Jr., would 

I 

immediately discover, first, that the conditions pre¬ 
cedent prescribed by the language in the deed in trust 
had not been complied with, and, second, that ^he same 
person who signed as “Vice-President”, had under¬ 
taken to sign as “Acting Secretary,” thus attempting 
to act in a double capacity and hold two offices in the 
Association at the same time, which is in direct viola¬ 
tion of the charter. j 

By an examination then of the articles of incorpora¬ 
tion, which were there before them for examination, 
the defendants and the title companies could hkve read- 

ilv seen that it was contrarv to the Charter of the Asso- 
* J | 
ciation for E. V. Avery to hold two positions; and 

they, therefore, would also have then and tpere dis¬ 
covered that the deed from the trustees to Jphn Bros¬ 
nan, Jr., was void for non-compliance with the provi¬ 
sions of the terms of the deed in trust unc(er which 
the title was held by the said trustees. We hajve shown 
in the record that in each transaction the instant title 
was examined by a title company. The title Examiners 
were, of course, the agents of the purchasersj who had 
employed them to examine the title in each instance, 
and also agents of the party who placed this trust of 
$60,000 upon the property. Any knowledge to the 
title companies was therefore knowledge to Ijhe defen¬ 
dants herein. 

This Court settled that question in Hopewell v. 
Wright, 37 Apps. D. C. 247, wherein it said: 
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4 ‘The attorney for the building association was, 
under the circumstances, the attorney for Wright 
also. * * * He also knew that the bill had been 
filed to prevent Koblen from disposing of the 
property. That the bill alleged the fraudulent 
purposes of Koblen was known to his attorney, 
who read it, and communicated the fact to him.” 

There Were Sufficient Facts Of Record To Give Notice 
To And Therefore Put The Purchaser, Or His 
Agent Upon Inquiry. 

We go further in our contention. We say that when 
this condition was discovered, that is to say, the mat¬ 
ters of record concerning the conveyance in question 
and the affairs of the Association, it was the dutv of 
the purchasers, or their agents the title examiners or 
the party who acquired the mortgage or his agent the 
title examiner, to inquire into what this meant. In 
other words, the defendants or their agents had notice 
of sufficient facts to put an ordinary prudent man upon 
notice and to require them to investigate further to 
ascertain what was what. 

That the law is well settled upon this point, seems 
to admit of no doubt, for we find this court holding to 
that effect in several decisions, the latest of which is 
the case of Chillemi v. Penn. Rubber Co,, et al., 58 
Apps. D. C. 394, wherein this Court said: 

“Failing to avail himself of the means of knowl¬ 
edge he is presumed to have had the knowledge 
and he cannot be clothed with the rights of a bona 
fide purchaser without notice.” 

See also: 

Security Investment Co. v. Garrett, 3 Apps. 
D. C. 69, 77-79. 

Manogue v. Bryant, 15 Apps. D. C. 245, 261. 
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To the same effect see the case of Mo\imura v. 
Samah a, 25 App. D. C. 189, 197, wherein this court 
said: 

“A purchaser from a fraudulent vendor, as in 
other cases of purchasers of defective titles, is 
put upon inquiry where he has knowledge of facts 
and circumstances reasonably sufficient 1 to excite 
the suspicions of a man of ordinary prudence and 
business capacity as to the purpose ancj intent of 
his vendor, which, if inquired into with ordinary 
diligence, would lead to the discovery or that pur¬ 
pose and intent. In such a case his situation is not 
different in law from that of one who i^f shown to 
have had direct and certain knowledge. Bump, 
Fraud. Conv. 4th ed. sec. 184, and cases cited; 
Wood v. Carpenter, 101 U. S. 135; Manogue v. 
Bryant, 15 Apps. D. C. 245. ” 

And see: 

Hopewell v. Wright, supra. 

U. S. Trust Co. v. David, 36 Apps. D. C. 549, 555- 
558. 

A very interesting case dealing with knowledge ac¬ 
quired from court records, and whether such records 
are available to furnish notice, is that of yirmstroyig 
v. Ashley , 22 App. D. C. 368, 376. This Cburt in af¬ 
firming and adopting the language of ^fr. Justice 
Hagner of the Supreme Court of the Distinct of Co¬ 
lumbia, in that case, states thus: 

“The entries on the records of the court, acces¬ 
sible to all who chose to examine them would have 
informed any intelligent inquirer of thje existence 
and condition of the suits. Parties are not al¬ 
lowed, with such lights before them, to! close their 
eves and insist thev did not see what was obvious 
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upon ordinary inspection. The association neces¬ 
sarily would be obliged to employ an attorney to 
make the requisite searches; but whether it ne¬ 
glected to employ any attorney at all or employed 
one incompetent or dishonest is immaterial.” 

In the case of Security Investment Company vs. Gar¬ 
rett, supra, this Court said: 

4 ‘Now, it is a settled principle that notice to an 
agent or attorney of the purchaser, employed in 
any part of the transaction, is notice to the pur¬ 
chaser, although it may be clear that the fact was 
not communicated to him; and that, too, although 
the importance of the fact may not have been 
understood by the agent ” (Italics ours.) 

To the same effect see the case of Anderson vs. Reid, 
14 Apps. DJ C. 54, 67, 68, wherein it was stated by this 
Court as follows: 

44 The question, therefore, is presented, whether 
a person can be regarded as a purchaser in good 
faith who, with the records open to him from ivhich 
he can ascertain the infirmity of the title which lie 
proposes to buy and the superiority of the title 
of another person, fails to examine those records 
and purchases the defective title ivithout exam¬ 
ination; or who causes the required examination 
to be made, but by agents so reckless or so ignor¬ 
ant as that they misrepresent to him the true con¬ 
dition of the records and ivliat they disclose.” 
(Italics ours.) 

If An Examination Of The Record Had Been Made 
What Would Have Resulted? 

From the doctrine as laid down by this Court in the 
Armstrong case, the Security Investment Co. case, and 
the Anderson case, all quoted above, it becomes mani- 
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fest that the purchasers of this property and the note, 
having employed title companies to make the Requisite 
searches as to the title to the property under consid¬ 
eration, are bound by the knowledge of their agents as 
regards any infirmities of the title. The infirmity of 
the title to the instant property was easily discernible 
from an inspection of the public records. li is im¬ 
material whether the title companies were incompe¬ 
tent or had recklessly conducted their searches or had 
utterly failed to appreciate the significance h n( ^ im- 
portance of the matters disclosed by these records, for 
notice to the title companies is notice to the parties 
employing or engaging their services. The matters 
so appearing of record clearly show: 

1. That there had never been any by-laws {adopted 

and they therefore had to look to the cluster ex¬ 
clusively. (R. 143) | 

2. That John Brosnan, Jr., the president of the cor¬ 
poration, was buying back from the said corpora¬ 
tion this property of the value of $100,000, with¬ 
out any idea, thought or intention of giving the 
corporation one cent. (R. 117-123) 

3. That Eunice V. Avery had never been elected to 

the office of secretary or acting secretatv. (R. 
110, 128-133) | 

4. That there had been no meetings whereinj any au¬ 

thorization was given by the Association to sell 
this property. (R. 110, 128-133.) | 

5. That the meetings which had been held after the 

death of John Brosnan’s father were hcjld with¬ 
out notice of such meetings being sent to| anyone. 
(R. 132.) ' | 

6. That there was a secretary of this company, that 
his name was Thomas M. Bramhall, and that he 
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was a lawyer practicing in Chicago, Illinois. (R. 
110, 130-135.) 

7. That Brosnan and Averv were committing gross 
frauds 1 upon the Association and running the same 
for their own benefit. (R. 136, 13S, 142, 143.) 

Without going into further detail as to what would 
have been found upon a reasonable inquiry, we submit 
that the above was sufficient to have stopped the sale 
of this property and saved the same to the Associa¬ 
tion and its stockholders. This is especially true since 
we find that one of the title examiners who examined 
the instant title (R. 140) stated that he “was very 
loath to pass the title,” and that the mere fact that a 
suit was filed against an individual or a corporation, 
unless the title to the property was brought in, did not 
justify the turning down of the title, but made an ex¬ 
aminer careful. 

Now when this $60,000 note was placed upon the 

property, on December 1st, 1924, we not only had on 

record all of the things enumerated above, but we also 

had on record the decision of Judge Hoehling wherein 

he condemned E. V. Averv and John Brosnan for their 

% 

mismanagement of the Association, which opinion was 
in writing, and filed in equity cause No. 40,559 on July 
7th, 1924. We also had on record the allegation and 
charges in the said equity cause, wherein John Bros¬ 
nan and E. V. Avery were charged with having im¬ 
properly withdrawn from the treasury of the Associa¬ 
tion a sum in excess of $150,000. (R. 142) At that 

time there was also of record in said equity cause the 
charge that E. V. Avery had been acting as secretary 
or acting secretary without any authorization or law¬ 
ful right so to do. (R. 142) We also had of reeord in 
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said equity cause the sworn statements to the effect 
that the sisters of John Brosnan, Jr., who were the 
heirs of John Brosnan, Sr., and co-beneficiafies in the 
capital stock of this company, had been deiiied access 
to the books of the Association and had be^n refused 
information about its business, and that their brother, 
the defendant John Brosnan, Jr., had declared he 
would break the company and move to Virginia if they, 
the sisters, interfered with his management of the 
same. (R. 136, 142) 

Notwithstanding all of the above facts of record, the 

• i 7 

$60,000 note was placed upon this property jinder date 
of December 1, 1924. And after all of these facts had 
been spread upon the records of the Supreme Court 
of the District of Columbia and were known to all the 
world, the defendant Acacia Mutual Life Insurance 
Company acquired this $60,000 note after its matur¬ 
ity, on to-wit, December 10, 1927. (R. 95.) And the 

defendant L. Whiting Estes is claiming ownership of 
this property through a deed dated March 1|0, 1928 (R. 
94). Can it be said, we respectfully submit,| in the face 
of this record that the defendant Estes is entitled to 
claim that he is a purchaser in good faith, and that he 
had no notice when he acquired title to thi$ property? 

Can the present owner or holder of the $60,000 deed 
of trust note, the defendant Acacia Mutual Life Insur¬ 
ance Company, claim to be an innocent purchaser for 
value of said note, especially after admitting that it 
acquired the same after maturity, so that| it took no 
equities other than those of its transferor, the Com¬ 
mercial National Bank? 

It is thus obvious from the authorities cited, that 
the Acacia Mutual Life Insurance Company took the 
notes with knoivledge of what had gone on before, and 
when it paid for the note it did so at its peril. 
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The party asserting ownership of this property, the 
defendant L. Whiting Estes, claims to have acquired 
title to the same by deed dated March 10, 1928. He, 
too, took this property at his peril. He, too, knew or 
should have known , all of the things that had hap¬ 
pened in connection with this property, and of the law 
suits involving the Association. 

Indeed, this court, as early as May 4,1925, more than 
two years prior to the acquisition of the note by the 
present holder, and more than two years before the 
acquisition of the property by the present owner, de¬ 
cided the case of Bramhall v. Brosnan, 55 Apps. D. C. 
309, wherein it affirmed the decision of Judge Hoehling 
whose opinion, according to the record, was rendered 
and filed ill that case on July 7, 1924. It further ap¬ 
pears that this Court approved the decree of the 
lower court wherein John Brosnan, Jr., was removed 
as administrator of his father’s estate, for misdeeds 
and misappropriation of funds of the Association; and 
further approved the decree of the lower court wherein 
a personal judgment was rendered against John Bros¬ 
nan, Jr., for his unlawful and improper acts in dealing 
with the corporate property. Certainly, to such things 
the purchasers of the note and the purchasers of the 
property could not close their eyes. They knew, or 
should have known, that the deed from the trustees to 
John Brosnan was void. They cannot therefore be 
deemed innocent purchasers and are not entitled to 
the protection afforded to innocent purchasers. 

CONCLUSIONS OF LAW AS FOUND BY THE 

LOWER COURT. 

Without prolonging the discussion, in detail, of the 
errors of the lower court, we wish to discuss in a brief 
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way the conclusions of law as found by the lo’iver court 
which have not been specifically mentioned in |our brief 
heretofore, although argued in a general wiy in the 
propositions hereinabove discussed. 

The Court in its Conclusions of Law No. 2 (R. 99) 

savs: 

* 

“2. That Avery had the right and Authority, 
with the approval of the Board of Directors, to 
act as assistant or acting secretary of the Provi¬ 
dent Relief Association and to perform ^he secre¬ 
tarial duties of the Association. ” 

We answer that by saying that there is not a line of 
testimony to show that the Board of Directors ever 
authorized her to act as assistant secretary pr as act¬ 
ing secretary, and this Court has held that even if 
such an authorization had been made it would have 
been void, in view of the limitations of the charter of 
the Association. 

In the case of 8cardan v. Snow , 2 Apps. D. C. 137, it 
appears that a corporation undertook to elect seven 
directors, although the articles of incorporation pro¬ 
vided only for five. This Court, on page 155 of that 
opinion, in dealing with this question, said: 

“It is a peculiar circumstance in that connection 
that the certificate of incorporation provides only 
for five and not for seven directors, and the irreg¬ 
ularity therefore in the action of the company was 
in the adoption of a by-law antagonistic to the 
certificate. The by-law repealed by the meeting 
of Nov. 13th was itself apparently a nullity and 
that meeting did no more than to conform to the 
certificate instead of an illegal by-law. It might 
very properly have discredited that by-law en¬ 
tirely. ’ 9 
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The Association Received No Benefits From The Sale 
Of This Property; Not Required To Make Tender. 

The lower court in its conclusions of law states 
among other things, thus (R. 99): 

“3. The recitals in said deed and the execution 
thereof in accordance with the requirements of 
the deed in trust to Parker and Armstrong, trus¬ 
tees. and the receipt and retention by the Associa¬ 
tion of the purchase price paid therefor, consti¬ 
tute confirmation and ratification bv the Associa- 
tion of its validity, even though there were irregu¬ 
larities in the execution of said deed; and the 
Association is estopped to assert the contrary 
against innocent purchasers deraigning title to the 
property from Brosnan.” 

“6. The Association cannot repudiate the trans¬ 
action between Parker and Armstrong, trustees of 
the Provident Relief Association and John Bros- 
nan, Jr., and retain the benefits thereof.” 

We have shown that the Association received no 
money for this sale and therefore it had nothing to 
return, and we have also shown that the irregulari¬ 
ties existing in the deed were sufficient to avoid it. 

Looking to the record it will be found that neither 
the Association nor the receivers ever received one 
single cent benefit as the result of the sale of this 
property, for we find (R. 117-122) that according to 
the report made to the Department of Insurance, and 
from the copy of said report, which was in the hand¬ 
writing of John Brosnan, Jr., that this property was 
purchased and sold within a short period of time; that 
the company paid its money for the property, namely, 
$49,600 (R. US), less $35,000 which was acquired from 
the Building Association (R. 117-119). When the 
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property was sold an attempt was made to show a 
profit to the Association of $5S8.50 (R. llb-120) al¬ 
though the record shows that so far as could he ascer¬ 
tained, none of the money derived from tfie alleged 
sale by the trustees to John Brosnan, Jr., oy any sub¬ 
sequent sale of this property went into the treasury 
of the Association. We believe it is fair to say from 
the record that no money passed from the pocket of 
John Brosnan, Jr., to the Association’s treasury at the 
time of the sale or afterwards. Indeed, we believe it 
is but fair to say that no money went from the pocket 
of John Brosnan, Jr., to anybody in either transac¬ 
tion. (R. 117-123.) * * ! 

It is settled law that the Association havitig received 
nothing as the result of the sale by the trustees to the 
defendant, John Brosnan, Jr., is not requirhd to tender 
back that which it did not receive. It wals therefore 
error for the trial court to conclude that tlie‘Associa¬ 
tion cannot repudiate this transaction and “retain the 
benefits thereof”. In this respect see: 

Abernathy v. Phillips, 82 Va. 769. 1 

Suarez v. De Montigny, supra. 

| 

Now it is conceded that the defendant John Brosnan, 
Jr., a few months after the conveyance to him, received 
$100,000 consideration for this property. It would 
thus seem that this establishes the value lof the prop¬ 
erty to be at least $100,000, and yet the Association 
having paid for the property, did not receive a penny 
when it was sold. That the Association whs defrauded 
cannot be denied. That the whole transhction was a 
fraud upon the Association ‘cannot b^ questioned. 
Therefore, the equities of the case as well as the law 
are with the Association. These defendants in deal- 
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ing with the Association dealt with full knowledge of 
all the facts on record and they knew when dealing 
with the Association, or they should have known, and 
certainly the law charges them with knowledge, that 
the Association had never authorized the sale of this 
property and that therefore the conveyance by the 
trustees to the defendant John Brosnan, Jr., and all 
the subsequent conveyances are void. 

Looking to the fourth conclusion of law, (R. 99) the 

trial Court savs that the deed from the trustees to the 

* 

defendant John Brosnan, Jr., was not void but void¬ 
able. We believe that we have discussed that ques¬ 
tion fully and need not further discuss it here. 

Plaintiffs Not Guilty of Laches. 

In the fifth conclusion of law by the Court, it says 
that: 


“5. Long and unexplained acquiescence by the 
Association, and its stockholders, in the transac¬ 
tion and in the conveyance of said property to 
Brosnan, and the failure of the Association, and 
its stockholders, to question the transaction or 
the validitv of the said convevance, constitutes 
such laches as to preclude them and each of them 
from maintaining the bill in this cause; and the 
plaintiffs-receivers have no greater rights than the 
Association they represent.” 

The record does not support this conclusion of law 
in any respect whatsoever for the record shows (R. 
134) by the deposition of Thomas W. Bramhall, that 
he, although secretary of this company, had no knowl¬ 
edge of this transaction until 1928 when he came to 
Washington and was advised of the same by Mr. Gar¬ 
diner; and that he had an indistinct recollection that 
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Mr. Gardiner told him that at that time there had been 
other property transferred, but that until that time he 
had had no knowledge, directly or indirectly, that E. V. 
Avery was acting secretary, and that he had ho knowl¬ 
edge whatever of this transaction or of ariv of the 
happenings in connection with any deed signed by her 
until that meeting with Mr. Gardiner in 1928. And the 
instant suit was commenced on December llj 1928. 

Furthermore, the record shows (R. 36) that the wife 
of said Bramhall and her sisters, who were tfie benefi¬ 
ciaries to this estate, had no knowledge whatever of 
the actions of John Brosnan, Jr. and E. V. iAverv in 
dealing with this property, or any other property. 
That these co-beneficiaries never received aity notices 
of stockholders’ or directors’ meetings, nor did they 
ever have knowledge of any trusts being executed or 
conveyances of any kind being made by any officer of 
the Association. And, further, that these sisters of 
Brosnan went to the office to seek information but were 
told by the defendant John Brosnan, Jr. that they were 
“entitled to no information, that he would give them 
no information, and threatened them with personal 
violence.” (R. 136) 

It is respectfully submitted therefore that this con¬ 
clusion of law is without foundation and le^al justifi¬ 
cation from the record and testimony offered in this 
case. j 

It will also be noted that the trial Court declined to 
receive testimony tending to show anything in connec¬ 
tion with this matter of delay, and that thd same had 
to be offered by proffer, and yet in the fac^ of such a 
ruling, the trial Court says that the parties ^ere guilty 
of laches. And this, after the plaintiff had offered to 
prove, and then proffered to prove, that the co-bene- 
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ficiaries had no knowledge whatever of the transaction. 
How, therefore can it be said that they are guilty of 
laches ? And how can they be estopped by delay when 
they had no information, and were stopped by threats 
of personal violence from obtaining any information 
when they sought to obtain the same? 

It is well settled that one cannot acquiesce to the 
commission of a fraud of which he has no knowledge 
and where he has used due diligence to discover the 
fraudulent act, but is unable to discover the same be¬ 
cause it is actively concealed from his knowledge. It 
is equally well settled that laches begin to run from the 
time the fraud or deception is discovered and not from 
the time of the commission of the fraudulent act , re¬ 
gardless of the lapse of time between the commission 
of the fraud and the discoverv of the same. 

m/ 

Fowler vs. Fowler, 38 App. D. C. 476, 479. 

Chiswell vs. Johnston, 55 App. D. C. 3, 7. 

Driver vs. Brunemer, 40 App. D. C. 105, 119. 

Halldav vs. Haliday, 56 App. D. C. 179, 183. 

The trial Court in its final conclusion of law states 
that the Terminal Commercial and Savings Bank was 
an innocent purchaser of the property and thus ac¬ 
quired good title to the same; and that therefore the 
subsequent purchasers also acquired good title to the 
said property. We have already discussed this propo¬ 
sition fully in the brief, and have conclusivelv shown 
that the deed from the trustees to the defendant, John 
Brosnan, Jr., was void as being a breach of trust. It 
therefore follows, of course, that all the subsequent 
deeds were also void and none of the parties herein 
took a valid title to the property as against the Asso¬ 
ciation. 


LOWER COURT’S FINDINGS OF FA<t!T. 

There are twenty-five findings of fact by tjhe lower 
court (R. 89-98). We have discussed all of these find¬ 
ings of fact hereinabove in our brief, and We believe 
that this court would not be enlightened or interested 
in a repetition of them by our taking up each individual 
finding of fact and discussing it herein. 

OTHER ASSIGNMENTS OF ERROR. 

I 

We have also discussed in the portion of our brief 
just concluded the assignments of error Nosj 1, 2, and 
3. These assignments are coupled with andj involved 
in the propositions which have been discussed under 
assignments of error 18-20 inclusive. 

We now come to the assignments dealing with al¬ 
leged errors in refusing to accept certain testimony. 

I 

I 

Assignments Of Error Nos. 4, 5, 6, Ai^d 7. 

I 

These errors complained of have to do wjth the re¬ 
fusal of the court to admit in evidence fhe official 
return made by the defendants to the Department of 
Insurance covering the transactions and affairs of the 
Association for the years 1918, 1919, and 1920, and in 
refusing to admit the official copy of such original 
reports filed with the Insurance Department. 

Looking to the record (R. 116-119) we find that the 
purpose of this proffer was three-fold, first, to show 
that over the signature of John Brosnap, Jr. and 
Eunice V. Avery, and sworn to by them, it Was shown 
that this property was acquired by the Association on 
the same day that it was alleged in the answer to have 

* I 

been acquired by John Brosnan, Jr., and, second, to 
show that the money of the Association paid for said 
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property, rather than the money of John Brosnan, Jr., 
as claimed in the answer; and third, to show that in the 
handwriting of John Brosnan, himself, he stated the 
purchase of property, the date, the consideration paid, 
and the sale of the property, the date, and the consid¬ 
eration received. 

The stipulation which is relied upon by opposing 
counsel, simply shows that this property was acquired 
in the name of John Brosnan, Jr., but it does no say 
that it was acquired by him as trustee, individually, or 
in what capacity. Nor does it say whether he did or 
did not acquire it with the funds of the Association. 

Assignments Nos. 8 And 9. 

Error is claimed in these assignments for refusal 
on the part of the court to admit the testimony of the 
witnesses Garritv and Kane. The testimony of 
Garritv having to do with the cash transactions 
during the year 1920, and to show that the monevs 
derived from this property did not go into the treasury 
of the company. The purpose of that is evident. The 
testimony of the witness Kane was offered for the pur¬ 
pose of showing that the defendants ordered examina¬ 
tions of title and that the title companies examined the 
title to this property and therefore had direct knowl¬ 
edge of the matters of record as heretofore pointed out. 

Assignments Nos. 10 And 11. 

Error is assigned under these assignments in the 
refusal of the court to admit in evidence the minutes 
of the stockholders meetings for 1919 and 1920 inclu¬ 
sive. This evidence was necessary in order to show 
that there was no authorization ever given to the Asso- 
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ciation to sell this property, and second, to slhow that 
E. V. Avery in fact was never elected secretary, or 
acting secretary, for the Association. It is believed 
that it needs no argument for the court to see at a 
glance that such evidence was relevant and material 
to the issues and should have been admitted. J 

Assignment No. 12. 

This assignment deals with the error of the Court in 
refusing to admit in evidence testimony tending to 
show that the property although purchased in the 
name of John Brosnan, Jr. was in fact purchased and 
paid for out of the moneys of the Association^ The pur¬ 
pose of this evidence is obvious and has been jdiscussed 
previously in this brief. 

i 

I 

Assignments Nos. 13 And 15. 

Complaint is made that the lower Court Committed 
error in refusing to admit in evidence proof that there 
were no by-laws ever adopted by the Association, and 
that there were no meetings held with reference to the 
disposition of this property. It is believed that the 
court will readily see the importance of this testimony 
because had it been shown that there were no by-laws 
adopted, we could then look entirely to the charter 
for the powers and duties of the officers of the Asso¬ 
ciation, whereas if by-laws were adopted, there might 
have been something in the by-laws which \fould have 
enlarged the duties or powers of the said officers, and 
furthermore anv authorization to the trustees to sell 

* . i 

would have to be by by-laws, resolution or by special 
meeting called for that purpose. 
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Assignment No. 14. 

Complaint is made that the court committed error 
in refusing to admit in evidence the testimony tending 
to show that the officers and employees of the title com¬ 
panies who examined the title for the various parties 
involved, had notice of the matters of record, that is, 
the charged against John Brosnan and E. V. Avery, 
and the defects in the deed itself, the charter of the 
company, and the decisions of the court in the causes 
of record theretofore. 

We have discussed these questions in detail in this 
brief, and the law has been cited by us to support our 
position. We believe t hat fully establishes the ad- 
missibilitv of the testimonv which the trial Court de- 

% y 

dined to receive. 


Assignment No. 17. 

We complain in this assignment of error of the 
refusal of the Court to admit testimony to prove that 
Avery was not in fact the secretary of the company. 
That that was important and was admissable we sub¬ 
mit has been fully illustrated in the argument hereto¬ 
fore given in the case. 

CONCLUSION. 

In conclusion it is respectfully submitted that here is 
a case where this corporation had been defrauded out 
of the real estate under discussion worth admittedly 
$100,000; that the whole of the fraud grew out of the 
failure to convey good title to John Brosnan, Jr., and 
the failure of the trustees to comjjly literally with the 
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terms of the trust imposed upon them as such trustees 
holding title to said property. 

Furthermore it was known to the parties dealing 
with John Brosnan, Jr., that he was the president of 
the Association, and that the President of tW Associa¬ 
tion was taking the property. 

If the title companies made an error thei| it is the 
title companies’ fault, and we are not called upon to 
protect the title companies for their errors, j 

There can be no doubt from the authorities cited and 
the language of the courts in determining this question, 
that none of the parties who took title to this property 
from John Brosnan, Jr., down, were innocent pur¬ 
chasers, and it cannot for a moment be suggested with 
any legal basis for so suggesting, that Li Whiting 
Estes, when he purchased this property; and the 
Acacia Mutual Life Insurance Company, when it pur¬ 
chased this overdue note, could not have known when 
they purchased the property and acquired th<b note that 
this whole thing was defective, irregular and improper, 
and therefore they could certainly not claiip the posi¬ 
tion of innocent purchasers. 

It is respectfully submitted that the findings of fact 
and conclusions of law of the lower court are wrong. 
They are not based upon the facts as disclosed by the 
record, nor are the conclusions of law supported by 
any principle of law as applicable to the facias as found 
from the record in this case. And while the findings 
of fact of the lower court, if based upon the evidence 
in the case will generally be accepted by the Appellate 
Court, where they are not supported by tmf evidence, 
or are contrary to the great weight of the evidence, 
this court will go into the facts and correct them. 


46 


It is therefore respectfully submitted that the de¬ 
cree of the lower Court should be reversed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

I. Irwin Bolotin, 

James M. Earnest, 
Attorneys for Appellant-Receivers , 
729 15th Street, N. W., 
Washington, D. C. 
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Appellants , 
vs. 

I 

COMMERCIAL NATIONAL BANK, a Corporation ; 
RICHARD M. PARKER; RICHARD M. PARKER, 
Trustee; JOHN N. ARMSTRONG, et al., 

I 

Appellees. 

BRIEF FOR APPELLEE, L. WHITING $STES. 


Introductory. j 

| 

In appellants’ brief, under the heading “Statement of 
the Case”, there are a number of statements made as facts 
shown by the record, but which are merely statements made 
by counsel for appellants during- the trial of ^h e case be- 
low of what he proposed to prove by testimony excluded 
by the court, except as an admission against interest of 
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defendant Brosnan as to some of it. The effect of some 
of such excluded testimony, had it been admitted, was to 
prove or an attempt to disprove certain admitted facts 
covered by and included in a stipulation filed in the case in 
which it was agreed that certain facts therein set forth 
should be considered as a part of the record of this case, 
without formal proof thereof. Some other statements are 
made in said “Statement of the Case” and in the “Argu¬ 
ment” of counsel as facts shown by the record, which are 
not found in the record even as statements by counsel of 
what he proposed to prove by testimony excluded by the 
court. 

Statement of the Case. 

The bill in this case was filed in the Supreme Court 
of the District of Columbia, December 11, 1928, by Henry 
1. Quinn and Joseph Button, Receivers of the Provident 
Relief Association, a corporation, as plaintiffs, who were 
appointed such Receivers June 18, 1926, against the Com¬ 
mercial National Bank, Richard M. Parker and John N. 
Armstrong, individually and as trustees, John Brosnan, 
Jr., Eunice V. Avery, R. Golden Donaldson and Hayden 
Johnson, trustees, William H. Holloway and L. Whiting 
Estes, as defendants, and by an amendment to the bill, 
filed December 2, 1932, the Acacia Mutual Life Insurance 
Company was also made a party defendant. 

The bill seeks to have the court hold and decree as 
follows: 

1. “To be illegal, void and of no effect”, a deed from 
one Mildred L. Davis (not named as a defendant to this 
cause), dated March 10, 1927, conveying the property in¬ 
volved herein, for the consideration of $90,000 to the de¬ 
fendant, L. Whiting Estes, who was at the time of the fil¬ 
ing of said bill and since vested with title thereto and pos- 
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session thereof, having deraigned his title through various 
persons named in the bill (not as parties defendant thereto), 
from the Terminal Commercial and Savings Bank, which 
said Bank, for the consideration of $100,000 gnd without 
notice of any defects or infirmities in the title thereto of 
John Brosnan, Jr., purchased the property from said Bros- 
nan on or about October 23, 1920, and thereafter held title 
thereto and possession thereof until January 2i, 1924, when 
said Bank conveyed it to the defendant Donaldson and to 
one Baden (not a party to the cause), as joint tenants, by 
deed dated January 22, 1924. 

The Terminal Commercial and Savings Bank] is not made 
a party defendant, and the bill seeks no relief against it 
either as to the cancellation of the said deed fifom Brosnan 
to it, or of the deed from it to Donaldson and Baden, or 
otherwise, and in no manner whatsoever attack^ the legalitv 

7 | 37 % 

of said deeds, or either of them, or the bona fides of the 
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transactions insofar as said Bank is concerned, nor does it 
charge said Bank with notice or knowledge, actual or con¬ 
structive, of any defects or infirmities in Brosnan’s title 
to said property or with respect to the deed of conveyance 
thereof to him from Parker and Armstrong. 

2. That the said Estes be required 4 4 to execute such 
proper deed or conveyance as may be determined to be 
necessary and proper to convey the property back to the 
defendants, Richard M. Parker and John N! Armstrong, 
as trustees for the use and benefit of the Proivident Relief 
Association”, (hereinafter referred to as tjie 44 Associa¬ 
tion”) who approximately seven years prioi, to the deed 
of conveyance to the said Estes had, by the written direc¬ 
tion of the Association evidenced by its signing said deed 
by its Vice-President and Acting Secretary, with its cor¬ 
porate seal affixed thereto, divested themselves of title 
thereto, and, for the consideration of $50,188.50 sold and 
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conveyed said property to said Brosnan by deed dated April 
5, 1920, subject to two trusts thereon aggregating $45,000, 
which formed a part of the purchase price. If, however, 
“it be found that the property cannot be transferred back 
to the defendants, Bichard M. Parker and John N. Arm¬ 
strong, free and clear of all liens and incumbrances, that 
a judgment be entered against the defendant the Commer¬ 
cial National Bank, and the defendant L. Whiting Estes, 
for the full value of said property, to-wit, One hundred 
twenty-five thousand dollars ($125,000.00) ”, notwithstand¬ 
ing the fact the property was encumbered by two trusts 
aggregating $45,000 when sold and conveyed to Brosnan by 
the defendants Parker and Armstrong, trustees. 

3. To declare “void and of no legal effect ! 1 a deed of 
trust, from the said Mildred L. Davis, executed by her 
and conveying said property to defendants, R. Golden Don¬ 
aldson and Hayden Johnson, as trustees, to secure an in¬ 
debtedness of $60,000, represented by thirty notes of $2,000 
each, made payable to the order of defendant William 
H. Holloway; and also to declare said notes “void and of 
no legal effect” because still standing as a lien or cloud 
on the title to said property. 

4. To declare void a deed, dated April 5, 1920, from Rich¬ 
ard M. Parker and John N. Armstrong, as trustees for the 
Provident Relief Association, conveying said property to 
John Brosnan, Jr., subject to encumbrances of record, which 
said deed is also signed by the Provident Relief Associa¬ 
tion, by E. V. Avery, Vice-President, and attested by E. V. 
Avery, Acting Secretary, with the seal of the corporation 
affixed thereto, as evidencing the written direction of said 
Association to the said trustees, Parker and Armstrong, 
for the execution of said deed, notwithstanding it is alleged 
in the bill that: 
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“the deed of April 5,1920, from Parker and Armstrong, 
Trustees, to John Brosnan, Jr., was and is void and of 
no legal effect, and the lawful title to said property 
was then and is now in the said Parker and Armstrong, 
as trustees for the use and benefit of the Provident 
Relief Association, a corporation,” 

The grounds for the relief sought with respect to the 
aforesaid deed of April 5, 1920, from Parker and Arm¬ 
strong, trustees, to John Brosnan, Jr., as alleged in the 
bill and contended for in the argument by counsel for appel¬ 
lants, are: 

a. That the charter of the Association does nbt create or 
provide for the office of “Acting Secretary”; j 

b. That under the charter no one person caii hold two 
offices in the Association, except the offices o£\ Secretary 
and General Manager, because it provides t.haf “The offi¬ 
cers of said corporation shall be a President, Vice-Presi¬ 
dent, Secretary, Treasurer and General Manage!* (the office 
of Secretary and General Manager may be held l[>y the same 
person, etc.) 

I 

c. That Avery, who signed the said deed as “feting Sec¬ 

retary,” was not at that time the Secretary of the Asso¬ 
ciation—that one Thomas W. Bramhall at the time and for 
sometime prior and subsequent thereto, was thb Secretary 
thereof. I 

d. That Avery was not the Vice-President of said Asso¬ 
ciation. 

I 

e. That there was no authorization or powbr given by 
the Board of Directors or by any officer of said Association 
to Avery, or anyone else, to execute and deliver said deed; 
and 
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f. That there was no consideration of any character given 
by Brosnan to the trustees for the execution of said deed, 
nor was any consideration given or moneys paid to the As¬ 
sociation by Brosnan, or by any other person or corpora¬ 
tion for such transfer (Rec. 5 and Brief 30-31). 

The grounds, alleged in the bill and contended for in the 
brief of counsel for apppellants, for the relief sought 
against the defendant Estes, and also for declaring ‘ 4 void 
and of no legal effect” the deed of trust from said Mildred 
L. Davis to the defendants, Donaldson and Johnson, trus¬ 
tees, as well as the indebtedness of $60,000 secured thereby 
and “now standing as a lien, incumbrance or cloud upon 
the title to said property,” notwithstanding the title to 
and possession of said property had passed out of Parker 
and Armstrong, trustees, and into the Terminal Commercial 
and Savings Bank over four years prior to the execution 
of the deed of trust by said Mildred L. Davis and over six 
years prior to the deed from said Davis to the defendant 
Estes, are in substance the following: 

1. Substantially the same grounds above set forth for 
declaring void the deed of April 5, 1920, from Parker and 
Armstrong, trustees, to John Brosnan, Jr. With respect 
to said grounds, it is alleged that the said Davis, and 
the defendants Donaldson and Johnson, trustees, and 
Estes, had actual or constructive notice that Avery could 
not sign and attest said deed to Brosnan in a secretarial 
capacity in evidence of the Association’s direction to the 
trustees to execute the same, because the charter of the As¬ 
sociation makes no provision for an acting secretary, and 
does not authorize one person to hold two offices, except the 
offices of secretary and general manager. 

2. Constructive notice of the litigation between Brosnan 
and his sisters over their father’s estate, and of the al- 
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legations made in their various bills in equity filed in the 
Supreme Court of the District of Columbia as fo Brosnan’s 
alleged mismanagement of the affairs of the Provident Re¬ 
lief Association, commencing with Equity No. 40,559, filed 
September 27, 1922, and also with the contents of the opin¬ 
ion of Mr. Justice Hoehling, filed October 6, 1924, in said 
Equity Cause No. 40,559 (Rec. 7) and the depree thereon, 
in which opinion the court held, as alleged in tjie bill, 4 ‘that 
the defendant John Brosnan, Jr., had since tye death of 
his father in 1917 undertaken to carry on thd business of 
the Provident Relief Association, a corporation, not as a 
corporation, but for his own personal benefit and without 
regard to the interest of all other persons whcj had a right 
to participate in the benefit of stock ownership in said 
corporation” (Rec. 8); and also held, as stated in the 
proffer of proof by appellants’ counsel at the hearing of 
this case, that the action of the defendant Brosnan in in¬ 
creasing his own salary, as President and treasurer of 
the Association, after his father’s death, “tp have been 
and to be unauthorized and illegal” (Rec. 143). That said 
allegations in said bills and the aforesaid lopinion and 
decree being public records, all parties dealing with prop¬ 
erty of the Association are chargeable with hotice of the 
contents thereof, notwithstanding the property involved in 
this cause is not referred to or involved in |any of said 
equity causes, and the title thereto and thp possession 
thereof had passed from and out of Parker an^ Armstrong, 
as trustees, to the Terminal Commercial and Savings Bank 
nearly two years prior to the filing of the bill in the first 
of said Equity Causes No. 40,559, and nearly four years 

i 

prior to the filing therein of the said opinion of[ Mr. Justice 
Hoehling and the entry of the decree thereon. 

In his sworn answer to the bill, the defendant, John 
Brosnan, Jr., who died before the hearing of this case in 
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the Court below (Rec. 115), and without the substitution 
of his personal representative as a party defendant, 
amongst other things, states that in January, 1920, he 
bought the property involved in this cause from the Wash¬ 
ington Loan and Trust Company, trustee, at and for the 
sum of $49,600, and paid for the same with his own funds 
and not with funds of the Provident Relief Association; 
that in connection with said purchase he obtained a loan 
or advance from the Washington Sis Per Cent Building 
Association of $35,000, which was used in part payment of 
the purchase price; thereafter, by deed in trust of Febni- 
ary 16, 1920, he sold and conveyed said property for the 
sum of $49,600 to Richard M. Parker and John N. Arm¬ 
strong, trustees for the Provident Relief Association, sub¬ 
ject to encumbrances of record, which formed a part of the 
purchase price therefor. 

That the property did not prove a desirable asset for the 
Association since the income derived therefrom was neg¬ 
ligible, and amounted to the sum of $66.66 during the pe¬ 
riod that the title was held by said Parker and Armstrong 
as trustees as aforesaid. Accordingly, by deed of April 
5, 1920, the said property was reconveyed by said Parker 
and Armstrong, trustees, to him, in fee simple, for the sum 
of $50,188.50, subject to two deeds of trust aggregating 
$45,000 in principal and the balance was paid in cash (Rec. 
49); that the Association in its annual report to the Su¬ 
perintendent of Insurance for the District of Columbia 
for the year 1920, reported the purchase of said property 
from him for $49,600, the sale back to him for $50,188.50 
and the making of a profit of $588.50 on the sale back to 
him. 

That Eunice V. Avery was duly authorized to join in the 
execution of the aforesaid deed to him of April 5, 1920, 
from Parker and Armstrong, trustees (Rec. 48-49). That 
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at the time of the execution of said deed of Apjril 5, 1920, 
Thomas W. Bramhall was and for sometime prior thereto 
had been the Secretary of the Association, but that Avery 
was on said date the Secretary thereof for the tpie being; 
that Bramhall removed from the District of Columbia the 
latter part of 1918 and took up his residence In Chicago 
and has since resided and still resides there; th^t since his 
removal as aforesaid he has never performed ^ny acts as 
Secretary of the Association and that when tljie deed of 
April 5, 1920, was executed and attested Braimhall was 
absent from the District of Columbia and by! reason of 
the contemplated absence or inability of the Secretary of 
the said Association to perform his duties as sjich, it was 
expressly provided in the said deed in trust oij February 
16, 1920, that the direction of the said Association to the 
said Parker and Armstrong, trustees, should bd evidenced 
and sufficiently attested by the signature of the President 
or Vice-President “and the Secretary for the time being 
of the said Association and its corporate seal being af¬ 
fixed.’ 9 That after the removal of said Bramhall to Chi¬ 
cago in 1918 the Association, by a majority of its Board 
of Directors and with the practically unanimous assent of 
all of the holders of its shares of stock, duly! appointed 
the said Avery as its secretary or assistant secretary or 
acting secretary or secretary for the time being, and she 
signed all papers executed by the Associatiop requiring 
the signature of its Secretary or Secretary for the time 
being; that she was duly accredited and accented by the 
Superintendent of Insurance for the District ojt Columbia 
as the person lawfully authorized to perform the duties 
of the Secretary of the Association, and also by all parties 
with whom the Association came into business relations, 
and that when the deed of April 5, 1920, was executed the 
said Avery was the duly elected and qualified Vice-Presi- 
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dent and the duly appointed and qualified assistant secre¬ 
tary or acting secretary or secretary for the time being; 
and that from the latter part of the year 1918, and con¬ 
tinuously for six or seven years after that date she per¬ 
formed all the duties of the Secretary and was lawfully 
authorized so to do by the said Association. He denies 
that no consideration was given to the said Parker and 
Armstrong, trustees, or to the said Provident Relief Asso¬ 
ciation by him for the said deed of April 5, 1920, and 
avers that he was a bona fide purchaser of said property 
for full value and without notice (Rec. 50-51). 

In her sworn answer to the bill, the defendant Avery 
makes substantially the same averments and statements as 
are above set forth in the answer of the defendant Brosnan. 

In the answer of the defendant, Richard M. Parker, he 
states ‘‘that in the performance of his duties as trustee he 
undertook to act, and did act, in accordance with the provi¬ 
sions of the deed in trust of February 16, A. D. 1920, be¬ 
lieving and understanding at the time of the execution of 
the deed of April 5, 1920, that Eunice V. Avery was the 
Vice-President and Acting Secretary of the Provident Re¬ 
lief Association, and it was so represented to him by her 
and by John Brosnan, Junior” (Rec. 87). 

Plaintiffs introduced in evidence a deposition of Thomas 
W. Bramhall which was taken in the case of Quinn et al. 
vs. National Mortgage and Investment Company et al, 
(Equity No. 48,558, filed July 6, 1928, in the court below, 
and Case No. 5263 on appeal to this court), wherein it 
was sought on similar grounds to have declared illegal 
and void a deed of trust, executed by trustees of the Provi¬ 
dent Relief Association and signed bv said Avery in a 
secretarial capacity on behalf of the Association, convey¬ 
ing, not this property, but other property held by trustees 
for the use and benefit of the Association and under similar 
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powers as the property herein involved w^s held by the 
defendants Parker and Armstrong*, as trustees, in which 
he states, amongst other things, that he had[ no knowledge 
or information, directly or indirectly, th^t Avery had 
executed any deed or deeds of trust or notes as Secretary, 
or Acting Secretary, of the Provident Belief Association 
until he came to Washington in 1928, at which time Mr. 
Gardiner discussed with him the proceedings in Court 
which were called to his attention from tinjie to time and 
that he had an indistinct recollection of Mr. Gardiner 
speaking to him about the transfer of some property which 
had been made in the manner indicated pri<j>r to this occa¬ 
sion, but does not recall just what it was; tihat he entered 
.the United States Army in 1918, at which time his active 
connection with the Association ceased. After his dis¬ 
charge he located permanently in Chicago, illinois and had 
performed no official act of any kind in connection with the 
Association since early in 1918 or the latter part of 1917. 
For a number of years after his active connection with the 
Association ceased he had no knowledge whatever. Since 
moving to Chicago he has only been in Washington on 
several occasions for very short periods, namely for one 
day in 1920 in connection with a copyright matter and 
during the years 1921, 1922 or possibly 1923, he spent 
three days in Washington on business in connection with 
income tax matters. He reached Washington one day and 
left the next. In 1924 he stopped off between trains for 
about two hours. He attended a convention in 1923 and 
did not return to Washington again until 19j28 (Rec. 134-5). 

Plaintiffs read in evidence from the testimony of Mr. 

j 

Stetson given in Equity Cause No. 48,55^ and Case No. 
5263 on appeal to this Court, but in which said equity 
cause the property involved in this case was not mentioned, 
the following: 
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That he had occasion to consider Equity No. 40,559 
(filed September 27, 1922) when he made his first report 
on February 19, 1924, on the title of the property involved 
in that case in connection with a loan thereon; that he had 
a transcript of the case, which gave an accurate digest 
of the allegations in the bill of complaint and also shows 
the final order of dismissal of the bill; that he did not 
know whether Judge Hoehling’s opinion was passed at 
that time, it (the transcript) does not show; that at the 
office of his title company they have a book in which the 
names of the defendants and the places and the number 
of the equity suits—but not law suits—are given, but 
nothing else; that they look through the bill if it happens 
to be a lot and square involved in it; that whenever they 
see that the owner is involved in litigation they want to 
be careful, but the mere fact that suit is filed against an 
individual or a corporation, unless the title to the property 
involved is brought in, does not justify them in turning 
it down, but makes them more careful (Rec. 138-140). 

For the purpose of showing the mode and method that 
obtained prior to the deed of April 5, 1920, to Brosnan of 
evidencing the written direction of the Association to its 
trustees with respect to executing deeds conveying real 
estate held by them for the benefit of the Association, the 
defendants introduced in evidence three deeds dated 
respectively September 23,1918, March 18,1919, and March 
21, 1919, executed by the trustees and also signed by the 
Association by John Brosnan, Jr., as President and by 
E. V. Avery as Vice-President and Acting Secretary, or by 
Avery as Acting Secretary, of the Association, with the 
corporate seal affixed thereto; and that in each of said 
deeds it is recited that it is executed pursuant to the 
“direction 99 or the “written direction ’ 9 of the Provident 
Relief Association (Rec. 143). 
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While the bill (Rec. 7) alleges that Mildred L. Davis, 
Maude M. Stevens and John S. Egan, between December 1, 
1924, and prior to the date of the conveyance of said prop¬ 
erty to and the vesting of the title thereof in the defendant 
Estes on March 10, 1927, were each vested with the title 
to said property during said period, but that none of them 
at any time had any interest therein but were used for 
purposes of convenience unknown to plaintiffs, yet they are 
not made parties defendant to this cause arid no relief is 
sought against them or any of them either as to the can¬ 
cellation of the respective deeds of conveyance to them, or 
any of them, or otherwise; and the record fails to disclose 
that the appellants introduced or offered any testimony 
showing or tending to show that they had Ino interest in 
said property, except that the witness Badeii testified that 
said Mildred L. Davis had no connection with the defend¬ 
ant, Commercial National Bank, but he believes she was an 
employee—a stenographer—of Andrew Porter (Rec. 125- 
126). And in the answer of the defendants, Commercial 
National Bank and R. Golden Donaldson and Hayden 
Johnson, trustees, to the bill, the said defendants state 
that the said defendant Donaldson and one Baden trans¬ 
ferred the property pursuant to a written [agreement be¬ 
tween said Donaldson and Baden, of the pne part, and 
Percy W. Pickford and Andrew D. Porter^ of the other 
part, to the said Davis at the direction of the said Pick- 
ford and Porter (Rec. 22); but the said Pickford and Por¬ 
ter are not made parties to the bill. 

The record fails to disclose that the plaintiffs offered 
to return, or tendered themselves as ready and willing to 

i 

return, to any of the purchasers who deraigfned their title 
to the property from Brosnan, the amouifi; paid to the 
Association, or to its trustees, as consideration for the 
conveyance of said property to the defendant Brosnan in 
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April 1920, as well as the amount of the encumbrances of 
$45,000 on the property at the time of such conveyance 
and thereafter paid off by the subsequent purchasers of 
said property, although the plaintiffs seek, as hereinbefore 
set forth, to have the Court require the defendant Estes 
to reconvey said property to the defendants Parker and 
Armstrong, free and clear of all encumbrances. 

At the hearing of this case in the court below, there was 
tiled a stipulation wherein it was agreed that the follow¬ 
ing facts should be considered as a part of the record 
herein, without formal proof thereof. (Rec. 105-111): 

That by deed dated January 7, 1920, and recorded Janu¬ 
ary 16, 1920, John Brosnan, Jr., for the consideration of 
$49,600, acquired from the Washington Loan and Trust 
Company, trustee, the real estate involved in this cause; 
and that in part payment of the purchase price therefor he 
obtained on or about January 9,1920, from the Washington 
Six Per Cent Building Association a loan or advance of 
$35,000, the payment of which was secured by a deed of 
trust on said property, executed by him and recorded 
January 16, 1920. 

That by a deed in trust, dated February 16, 1920, and 
recorded February 21, 1920, John Brosnan, Jr., for the 
same consideration of $49,600, conveyed said property, 
subject to any encumbrances of record, to Richard M. 
Parker and John N. Armstrong, as trustees, for the sole 
use and benefit of the Provident Relief Association, its 
successors and assigns, with full power in said trustees 
and in the survivor of them, 

I V 

“to sell, mortgage, lease or otherwise dispose of said 
land and premises or any part thereof in fee simple 
from time to time when and as they, the said Trus¬ 
tees, or the survivor, shall be directed so to do in 
writing by the said Provident Relief Association, its 
successors or assigns, such direction to be evidenced 



and sufficiently attested by the signature of the Presi¬ 
dent or Vice-President and the Secretary for the time 
being of the said association and its corporate seal 
being affixed to any such deed, mortgage, lease or 
other conveyance, etc.” 


That Richard M. Parker and John N. Armstrong, trustees 
under the said deed in trust from Brosnan, arid Richard 
M. Parker, as surviving trustee under another deed in 
trust, conveyed by deed of trust, dated February 20, 1920, 
and also recorded February 21, 1920, the property herein 
involved and other property, to secure Mary id. Myers in 
the sum of $10,000, payable on or before one year after 
date, which said deed of trust was released of record on 
February 19, 1924. 

That by deed dated April 16, 1920, and recorjded among 
the Land Records of the District of Columbia, pichard M. 
Parker and John N. Armstrong, as trustees forj the Provi¬ 
dent Relief Association, for the consideration of $50,188.50, 
reconveved said property, subject to encumbrances of 
record, to John Brosnan, Jr. Said deed was executed by 
the said trustees, and in addition thereto was signed by the 
said Association, by E. V. Avery, Vice-President, with the 
corporate seal affixed thereto, attested by E.j V. Avery, 
Acting Secretary, and contains the following recital: 


4 ‘The said Trustees, grantors herein, being directed 
in writing by the Provident Relief Association to 
execute this conveyance and their authority so to do, 
being evidenced and sufficiently attested by the signa¬ 
ture hereto of the Vice-President of said Association, 
together with the seal of said Association affixed as 
attested by its Acting Secretary.” 


By deed dated October 23, 1920, and recorded October 
26, 1920, John Brosnan, Jr., for the consideration of 
$100,000, conveyed said property to. the Terminal Com- 
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mercial and Savings Bank, a corporation, subject to en¬ 
cumbrances of record, which formed a part of the pur¬ 
chase price for said property. 

That thereafter, by various deeds and deeds of trust, the 
said property was, from time to time, transferred and con¬ 
veyed to various persons, either in fee simple or by w^ay 
of mortgage or deed of trust, as follows: 

1. The Terminal Commercial and Savings Bank by deed, 
dated January 22, 1924, and recorded January 25, 1924, 
conveyed said property, subject to encumbrances of record, 
to the defendant, R. Golden Donaldson, and to one James 
H. Baden, as joint tenants, pursuant to the provisions of 
a certain agreement, dated January 18, 1924, between the 
said Bank and the Commercial National Bank of Wash¬ 
ington. 

2. Donaldson and Baden, as joint tenants, by deed dated 
December 1,1924, and recorded December 3,1924, conveyed 
to Mildred L. Davis, subject to encumbrances of record. 

3. Mildred L. Davis, by deed of trust dated December 1, 

1924, and recorded December 3, 1924, conveyed to defend¬ 
ants Donaldson and Hayden Johnson, as trustees, to secure 
defendant William H. Holloway the sum of $60,000, repre¬ 
sented by thirty notes of even date for $2,000 each, payable 
three years after date, with interest at six per cent per 
annum, payable semi-annually. 

4. Mildred L. Davis, by deed of trust dated January 20, 

1925, and recorded January 28, 1925, conveyed to Percy W. 
Pickford and Andrew D. Porter, as trustees, to secure G. 
Mearl Valentine the sum of $20,000, represented by one 
note payable two years after date. 

5. Mildred L. Davis, by deed dated January 20, 1925, 
and recorded January 28, 1925, conveyed to Maude M. 
Stevens, subject to two trusts thereon aggregating $80,000. 
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6. Maude M. Stevens, by deed dated January 20, 1925, 
and recorded May 7, 1926, conveyed to John Egan, sub¬ 
ject to encumbrances thereon of $80,000. 

7. John S. Egan, by deed dated May 3, 1926, and re¬ 
corded June 18,1926, conveyed to Mildred L. Davis, subject 
to encumbrances thereon aggregating the suin of $80,000. 

8. Mildred L. Davis, by deed dated March 10, 1927, and 
recorded March 16,1927, conveyed to L. Whiting Estes sub¬ 
ject to encumbrances of record. 

i 

9. That on December 10, 1927, the Acacia Mutual Life 
Insurance Company, a corporation, purchased for the full 
face value thereof the aforesaid deed of trust notes, aggre¬ 
gating the sum of $60,000, dated December 1, 1924, made 
by Mildred L. Davis, payable three years aher date and 
secured on said property. 

That on September 21, 1917, John Brosnan j Jr., was duly 
appointed and qualified as administrator of the estate of 
his father, John Brosnan, Sr., and continued to act as such 
administrator until on or about May 4, 192ij. 

That during the period from September ?1, 1917, until 
on or about May 4, 1925, the capital stock of the Provident 
Relief Association consisted of one thousand shares; that 
during said period there were only four stockholders 
thereof, namely, John Brosnan, Jr., as administrator of his 
father’s estate with 498 shares; John Brosjian, Jr., indi¬ 
vidually, with 497 shares; Thomas W. Brimhall with 4 
shares; and Eunice V. Avery with 1 share. 

That at the time of the death of John Brosnan, Sr., on 
May 7, 1917, the officers of the Provident Relief Associa¬ 
tion were John Brosnan, Sr., President ahd Treasurer; 
John Brosnan, Jr., Vice-President; and Thohias W. Bram- 
hall, Secretary. j 

3 h 

j 

[ 

I 
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That at a special meeting of the Board of Directors of 
the said Association, held on October 31, 1917, at which 
were present John Brosnan, Jr., E. V. Avery and E. W. 
Bramhall, John Brosnan, Jr., was elected President and 
Treasurer and E. V. Avery was elected Vice-President and 
Assistant Treasurer of the Association. 

That from and after October 31, 1917, and until the ap¬ 
pointment of the appellants as Receivers of said Associa¬ 
tion (June 18, 1926), the officers of the Association were 
John Brosnan, Jr., President and Treasurer; E. V. Avery, 
Vice-President and Assistant Treasurer, and Thomas W. 
Bramhall, Secretary; and these three persons constituted 
during said period the entire Board of Directors of said 
Association and all of the officials thereof. 

That from and after the time that Bramhall entered the 
United States Army in 1918, and until the appointment of 
appellants as Receivers herein, Eunice V. Avery, with the 
approval of the Board of Directors of said Association (all 
meetings of which were attended by all members thereof 
except Bramhall), acted in a secretarial capacity for the 
Association and signed, as Assistant Secretary, Acting Sec¬ 
retary, or as Secretary, all deeds, deeds of trust, mortgages, 
minutes of stockholders’ and directors’ meetings, reports 
to the Superintendent of Insurance of the District ot* Co¬ 
lumbia and other papers requiring the signature of the 
Secretary of the Association. 

That the title to all real estate in which the Association, 
from time to time, had any interest prior to the appoint¬ 
ment of appellants as Receivers, was taken in the name of 
a trustee or trustees for the same uses and purposes and 
under like powers as are contained in the deed in trust of 
February 16, 1920, from Brosnan to Parker and Arm¬ 
strong, trustees, conveying the property herein involved. 
(Rec. 105-111). 
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It was further stipulated at the hearing <jf this case 
(Rec. 145) that, if the defendant Estes, who vfas not then 
in Court, were called to testify as a witness h^ would tes¬ 
tify, amongst other things, that prior to the time of the 
service of a copy of the bill in equity filed in this cause, he 
had no actual knowledge of any of the allegations therein 
set forth, except as to his acquisition of the property from 
Mildred L. Davis, subject to encumbrances thereon of $60,- 
000; that he had never heard of John Brosnafi, Sr., John 
Brosnan, Jr., the Provident Relief Association, Mrs. Avery, 
or any officer, or any of the stockholders, oij any of the 
stock holdings of any of the stockholders, or of any of the 
litigation that had been previously referred to in anywise 
in the hearing of this case; and had never hehrd of Bros¬ 
nan ’s sisters nor any of the litigation in whiqh they were 
concerned, either as pending before the Supreme Court of 
the District of Columbia, or otherwise. 

That the property involved in this case was [ conveyed to 
him by deed, dated March 10, and recorded Majrch 16, 1927, 
from Mildred L. Davis, with special warranty of title, for 
the consideration of $90,000, subject to encumbrances of 
record of $60,000; that in payment of the purchase price 
he assumed and agreed to pay, as a part thereof, the en¬ 
cumbrance of $60,000 on said property and in addition 
thereto conveyed to her, free and clear of encumbrances, 
premises 633 C Street, Northwest, for the (Consideration 
of $30,000; that in connection with the purchase of said 
property there was issued to him several days after its date 
by the District Lawyers’ Title Company of Washington, a 

j * 

certificate of title over the signature of W. M. Ijlallam, Vice- 
President and Title Officer, dated April 1,1927j with respect 
to said property, showing title thereto good of record in 
him subject to the aforesaid encumbrance of $60,000; that 
the lien securing said notes was extended to December, 
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1933 — (a photostatic copy of said certificate of title being 
inserted in the record at the request of Mr. Gardiner). 

That since he acquired the property, and down to the 
time of the trial of this case in the Court below, he had 
collected from said property as rentals the aggregate sum 
of $6,097.50, and had expended for repairs to the property, 
taxes thereon, interest on the encumbrance of $60,000, and 
commissions on rents collected, the total sum of $32,534.78; 
and in addition thereto had been required by the Acacia 
Mutual Life Insurance Association to put up certain addi¬ 
tional collateral as a guarantee for the payment of the 
$60,000 encumbrance on said property. (Rec. 144-145.) 

It was further stipulated at the trial that the Acacia Mu¬ 
tual Life Insurance Company, on December 10, 1927, pur¬ 
chased in the regular course of business for value and with¬ 
out notice of any infirmities for the sum of $60,000, and 
interest to date of purchase, $60,000 of notes of Mildred L. 
Davis, secured by the deed of trust executed by her to the 
defendants, Donaldson and Johnson, dated December 1, 
1924. (Rec. 145-6.) 


ARGUMENT. 

I. 

' Deed to Brosnan Not Void. 

The questions involved in this case are not new, but 
are substantially the same questions that were involved 
in the case of Quinn cmd Button, Receivers of the Provident 
Relief Association, appellants, vs. National Mortgage and 
Investment Company et al., appellees, decided February 8, 
1932, and reported in 61 App. D. C., 44. In that case it was 
sought by the same appellants herein to have cancelled a 
deed of trust to secure a loan made by the Mortgage Com¬ 
pany to the Association on practically the same grounds 
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as are alleged in the bill in this case, including an allega¬ 
tion that the Association never received any [part of the 
loan. The only differences between the two cases are that 
the above mentioned case involved a deed of ^rust, signed 
by Brosnan as President and Avery as Secretary in evi¬ 
dencing the Association’s written direction toj the trustees 
for the execution thereof, a loan, and a transaction with a 
third person not connected with the Association, while this 
case involves a deed in fee simple, signed by Avery as 
Vice-President and as Acting Secretary , the purchase price 
of the property, and a transaction with the President and 
a Director of the Association as purchaser of the property. 

The trial court in the Mortgage Company cape denied the 
prayer of the bill for the cancellation of the deed of trust 
on the property therein involved, and this coijirt in affirm¬ 
ing the decree of the lower court says: 

“The proceeds of the $10,000 trust, intermingled 
with those of the $25,000 trust, were paid i* 1 satisfac¬ 
tion of the two prior trust liens upon th^ property of 
the association, and it would plainly be inequitable to 
permit the association to retain the benefits of the 
trust and at the same time escape its obligations. 4 
R. C. L. p. 512.” 

I 

* * # * * 4 * 

i 

“The appellants raise various other questions in the 
case. They deny the right or authority of Avery to 
act as assistant secretary of the Association, the legal¬ 
ity of actions taken by the board of directors at meet¬ 
ings held without formal notice, the validity of the 
deed of Parker as surviving trustee to Thompson, as 
trustee. They also cite a number of cases brought in 
the District Courts concerning dispute^ arising be¬ 
tween Brosnan and his sisters, wherein certain injunc¬ 
tions were issued against . Brosnan. We do not regard 
these points as well taken at least in relation to the 
conclusions above stated.” 
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The appellants do not contend that this transaction with 
Brosnan was ultra vires, which it was not; or that it was 
one that could not be valid under any circumstances, even 
though the deed, in addition to its execution by the trustees 
who held legal title thereto, had been signed by the Asso¬ 
ciation by its president or vice-president, and attested by 
its secretary with its corporate seal affixed thereto, pur¬ 
suant to written directions of the Association by formal 
action of its board of directors. Their contention in this 
respect would seem to be that the deed of April 5, 1920, 
to Brosnan was and is void, because Brosnan, “while presi¬ 
dent of the Association acquired” the property from Parker 
and Armstrong, trustees, who held title thereto, through a 
deed which was defective and irregular because it did not 
comply “with conditions precedent of the deed in trust” 
to said trustees (Appellants’ Brief, 9), in that it was signed 
by Avery in a dual official capacity as vice-president and 
as acting secretary of the Association, when she was not 
in fact the secretary thereof, contrary to the provisions of 
the charter of the Association, which does not provide 
for the office of “assistant or acting secretary”, nor for 
one person to act in a dual official capacity, except as secre¬ 
tary and general manager. And also because neither the 
Association nor the said trustees ever received any con¬ 
sideration from Brosnan for the transfer of said property 
to him. 

As to Brosnan purchasing the property from the trustees 
of the Association, while occupying the position of Presi¬ 
dent and a Director thereof, it seems well established that 
such a transaction is not absolutely void, but at most is only 
voidable, since it can be ratified by the direct action of those 
interested, or confirmed by their long acquiescence. 

“Undoubtedly the doctrine is established that a trus¬ 
tee cannot purchase or deal in the trust property for 
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his own benefit or in his own behalf, directly or indi¬ 
rectly. But such a purchase is not absolutely void. 
It is only voidable, and as it may be confirmed by the 
parties interested, directly, so it may be by long ac¬ 
quiescence or the absence of an election to void the 
conveyance within a reasonable time aftOr the facts 
come to the knowledge of the cestui que trubt.” ( Ham¬ 
mond v. Hopkins , 143 U. S., 224, 251-252. | 

“It has been settled that a director of a joint stock 
corporation may make a valid contract vdth the cor¬ 
poration of which he is a member, provided that, in do¬ 
ing so, he deals fairly and honestly towards the stock¬ 
holders who have appointed him their ageit. (Cases.) 

* # # # # #1 * 

“It must not be overlooked, too, that in reference to 
the purchase of Tarentum the proceedings to set it 
aside, or to alter the terms thereof, weife not taken 
until after the lapse of more than two ye^rs from the 
execution of the contract,—a delay which, of itself and 
unexplained, might be fatal to that portion of the plain¬ 
tiff’s complaint.” ( Barr v. Pittsburgh Pldte-Glass Co ., 
57 Fed., 86, 97. | . 

I 

See also Tivin-IAck Oil Co. y vs. Marburg, 91 U. S., 587- 
588; Cowell vs. McMillan (C. C. A.), 177 Fed., 25, 39; Quirk 
vs. Liebert, 12 App. D. C., 394, 403; Marshall on Corpora¬ 
tions, Sec. 377. 

There was no concealment of the transaction by Bros- 
nan, since it was known to the Association, to| stockholders 
owning and controlling 996 shares out of 1000 shares of 
the stock thereof, and to two of its three directors, all of 
whom were parties to the transaction. And Bramhall, the 
only other stockholder, owning the remaining 4 shares of 
the 1000 shares of the stock of the corporation, and the 
only other director and officer thereof, may not have had, 
and probably did not, have actual notice of the transaction 
at the time of its consummation. It is also probably true 
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that he had no knowledge of the prior sale of the property 
by Brosnan to the Association and the conveyance thereof 
to the trustees for the use and benefit of the Association. 
Nevertheless, after the recordation of the deed to Brosnan, 
he had means of knowledge, and may have had actual no¬ 
tice from Mr. Gardiner in 1928, and the record fails to 
disclose that he has ever at any time protested against or 
objected to the transaction, or of any other action on the 
part of Brosnan and Avery in their conduct of the affairs of 
the Association, although he knew the Association was con¬ 
ducting business. In such circumstances and by reason of 
his inaction and inattention to his own interest, Bramhall 
by his long acquiescence, would have been estopped from 
objecting to the transaction even though he might have 
objected thereto, which he has not. 

“Nor can the shareholders of a corporation avoid 
responsibility for the unauthorized acts of their agents 
by abstaining from inquiry into the affairs of the com¬ 
pany, or by absenting themselves from the company’s 
meetings, and at the same time reap the benefit of their 
acts in case of success. 

“If a shareholder fails to take the trouble of inquir¬ 
ing into the affairs of the corporation of which he is 
a member, or to attend its meetings, it seems no more 
than just that his supineness should be construed as 
an acquiescence in the proceedings of the majority.” 
(Morawetz Law of Private Corporation, 2nd Ed. Sec. 
630.) 

See also: Kessler vs. Ensley , 141 Fed. 168; Foster vs. 
Mansfield R. R. Co ., 146 U. S., 99. 

And likewise after the recordation of said deed to Bros¬ 
nan, his sisters, who, it seems to be contended by Appel¬ 
lants, had an interest, as heirs at law and next of kin of 
John Brosnan, Sr., in the stock of the association held and 
controlled by John Brosnan, Jr., as administrator of his 
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father’s estate and therefore entitled to notice of the trans¬ 
action, had the means of knowledge thereof; tiut the record 
also fails to disclose that they, or any of them, have ever 
at any time, directly or indirectly, protested against or ob¬ 
jected to the transaction, although, in the litigation between 
Brosnan and his sisters, commencing with Equity No. 40,- 
559 filed September 27, 1922, neither the property involved 
herein nor the conveyance thereof by Parker ajid Armstrong 
trustees to Brosnan is mentioned therein or| in anv other 
of the various equity suits filed by them, or some of them. 

The record in this case shows that Brosnaji in reacquir¬ 
ing the property from the trustees by the depd of April 5, 
1920, dealt fairly with the Association and its stockholders; 
that he paid the consideration of $50,188.50 therefor by the 
assumption of the deeds of trust aggregating $45,000.00 
then on the property, or took the same subject to said 
trusts, and the balance therefor he paid in chsh (Rec. 49), 
thereby yielding a profit to the Association and its stock¬ 
holders of $588.50 on the transaction. 

That Brosnan about six months later sold and trans¬ 
ferred the property to the Terminal Commercial and Sav¬ 
ings Bank for $100,000, is immaterial and bqside the ques¬ 
tion, since there is nothing in the record showing or tending 
to show that at the time of the transaction Brosnan then 
contemplated or had reason to anticipate a iale thereof to 
the said Terminal Commercial and Savings Bank or to 

°j 

anyone else. Nor does such sale constitute t any basis for 
the valuation of said property at the time it was reconveyed 
to Brosnan by the trustees of the Association, as alleged 
in the bill of complaint and contended for by appellants 
in their brief, in view of the fact that less th^n two months 
prior to said transaction the property was purchased from 
the Washington Loan and Trust Company, As trustees, for 
$49,600.00. j 
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Had the sale by Brosnan to said Bank been for a con¬ 
sideration of $50,000 or less, we venture to assert that this 
suit would never have been tiled. 

Although the bill alleges, and it is so argued in appel¬ 
lants’ brief as a fact shown by the record at pages 117-121 
and 122, that the title to the property was conveyed by the 
Washington Loan and Trust Company, as trustee, to and 
the same stood in the name of the defendant, John Brosnan, 
Jr., nevertheless it “had been paid for so far as payment 
had been made with funds of the Provident Relief Associa¬ 
tion,” and in the transfer and conveyance of said property 
by the trustees, Parker and Armstrong, back to Brosnan 
by the deed of April 5,1920, “there was no consideration of 
any character given by John Brosnan, Jr., to the trustees 
for the execution of said instrument, nor was any considera¬ 
tion given, or moneys paid to the Provident Relief Associa¬ 
tion, by John Brosnan, Jr., or by any other person, persons 
or corporation for the transfer or disposition of said above 
described property.” (Rec. 3-5, and appellants’ brief 4, 
36-37), we respectfully submit that such are not the facts 
shown by the record in this case. 

Referring to pages 117-121 and 122 of the record, which 
appellants’ brief cites as showing the foregoing, it will 
be seen that the record shows merely statements by appel¬ 
lants’ counsel of what he proposed to prove by offered testi¬ 
mony excluded by the court, except as admissions against 
interest of the defendant Brosnan. Said offered testimony 
consisted of (1) an official report returned to the Insurance 
Department of the District of Columbia for the year 1920, 
signed and sworn to by Brosnan as President, by Avery as 
Vice-President and Acting Secretary, and by Brosnan as 
Treasurer, of the Association, wherein it is set forth, 
amongst other things, that the property involved in this 
case was acquired by the Association on January 17, 1920, 
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with the name of the vendor as JohnJ3rosnan, jtr., and cost 
to the Association during 1920 as $49,600; and also setting 
forth the sale of the property on March 27th, with name 
of the purchaser as John Brosnan, Jr.; the (^ost to Com¬ 
pany of $49,600; amounts received, including payments 
on sales under contract as $50,188.50; profit on sale as 
$588.50; and gross rental during 1920, less interest on 
encumbrance, as $66.66; (2) an office copy of said report, 
required to be kept in the office of the Association, in the 
handwriting of Brosnan, in which appears the foregoing 
record in the report to the Insurance Department; and (3) 
the testimony of the witness William F. Garrity, who was 
employed by appellants when they took over tjhe Receiver¬ 
ship of the Association, in 1927, by whom counsel offered 
to prove that when witness went in and took dharge of the 
books and records of the Association he never found any 
“cash book showing cash transactions for thp years 1919 
and 1920,’’ or the ledger and the bank books and cash 
transactions; that he was not able to get any from John 
(meaning Brosnan) although witness requested John to 
deliver them to him; that John said “he didn’t know where 
they were or couldn’t find them,” and that witness has 
never been able to find them, or any record covering the 
years 1919 and 1920, and John declined to give any 
information. 

With respect to Brosnan paying with the Association’s 
funds the purchase price for the property to the Washing¬ 
ton Loan and Trust Company, trustee, the record shows 
from the admitted facts that Brosnan, for tJie consideration 
of $49,600 y acquired title to the property frojm the Wash¬ 
ington Loan and Trust Company as trustee qnder the will 
of J. Hall Semmes, by deed dated January 7 and recorded 
January 16, 1920, and in payment of the purchase price 
lie obtained a lorn or advance of $35,000 from the Washing- 
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ton Six Per .Cent Building Association by deed of trust 
on the property which was used as part payment of the 
purchase price; that about a month later Brosnan by deed 
in trust, dated February 16 and recorded February 21, 
1920, conveyed the property to Parker and Armstrong, as 
trustees, for the use and benefit of the Association, for 
the consideration of $49,600, subject to encumbrances of 
record; that 6n the same day the aforesaid deed in trust 
to Parker and Armstrong, trustees, was recorded, there 
was also recorded a deed of trust, dated February 20, 1920, 
from Parker iind Armstrong, trustees, conveying the prop¬ 
erty herein involved and other property to trustees to se¬ 
cure Mary E. Myers the sum of $10,000, payable on or 
before one year after date, which said deed of trust was 
thereafter on, to-wit, February 19, 1924, released of record 
by deed of release, dated April 19, 1921; and that for the 
consideration of $50,188.50, the said trustees, Parker and 
Armstrong, conveyed the property back to Brosnan, sub¬ 
ject to encumbrances of record, by deed, dated April 5 and 
recorded April 16, 1920. (Rec. 105-107.) 

In addition to the foregoing, the defendant Brosnan, 
who departed this life prior to the trial below, in his sworn 
answer to the bill, states that the aforesaid deed of trust 
securing Mary E. Myers in the sum of $10,000, as well as 
the $35,000, trust securing the Washington Six Per Cent 
Building Association, were executed for the purpose of 
securing the purchase moneys for said property; that the 
said property did not prove to be a desirable asset for the 
Association, in that the income derived from it was negli¬ 
gible, and amounted only to the sum of $66.66 during the 
period that the title was held by Parker and Armstrong 
as trustees for the Association; that the property was 
bought by him from the Washington Loan and Trust Com¬ 
pany, as trustees, and was paid for “with his own funds and 



not with funds of the Provident Relief Association;” and 
that in the repurchase of said property by him from the 
said Parker and Armstrong, trustees, it was reconveyed 
to him in fee simple for the sum of $50,188.50, subject to 
two deeds of trust aggregating $45,000 in principal, and 
the balance was paid in cash. (Rec. 49.) 

Whether Brosnan purchased the property from the Wash¬ 
ington Loan and Trust Company, trustee, with his own 
funds or with funds of the Association, wouljl seem to be 
immaterial. If paid with funds of the Association, which 
we deny, such payment would not constitute! evidence of 
any unfair dealing on the part of Brosnan ^ince he con¬ 
veyed the property to Parker and Armstrong as trustees 
for the use and benefit of the Association, for the same 
consideration which was paid therefor to th^ Washington 
Loan and Trust Company, trustee, and without profit of 
any kind to himself, or loss or damage to th^ Association 
or to its stockholders. 

And in the resale and reconveyance of the property back 
to Brosnan by Parker and Armstrong, trustees, after hold¬ 
ing it for less than two months, at a profit of $588.50 to the 
Association and to its stockholders, is likewis|e no evidence 
of bad faith or unfair dealing on the part of Brosnan with 
the stockholders of the Association, or anyone else; but 
on the contrary, we submit, strong evidence df fair dealing 
on his part. [ 

As to the proffer of proof from the witness Garrity, we 
respectfully submit, the effect thereof, had his testimony 
been admitted, was an attempt to establish la negative by 
showing the absence of affirmative entries in the books of 
the Association by proof of the failure or inability of the 
witness to find, in 1927, the cash books and other records of 
the Association for the years 1919 and 1921? or to obtain 
the same from Brosnan, who stated “he didn’t know where 
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they were or couldn’t find them,” and who declined to give 
any information. Even if it were a fact, which we do not 
admit, that the books and other records contained no en¬ 
tries showing- payment by Brosnan of the purchase price 
for said property upon its conveyance to him by the trus¬ 
tees, such offered testimony was properly excluded by the 
Court. 

“A party’s books are not ordinarily admissible in 
evidence to establish a negative in his favor by show¬ 
ing the absence of affirmative entries” (22 C. J., 879, 
and note 35). 

II. 

Avery Had Authority to Attest Deed In a Secretarial 

Capacity. 

It is alleged in the bill (Rec. 5) that Avery was not the 
Vice-President or Secretary of the Association at the time 
of the signing and executing of the deed of April 5, 1920, 
to Brosnan, and was without authorization or power from 
the Board of Directors of the Association or from anv offi- 
cer thereof to execute and deliver said deed. The allega¬ 
tion with respect to her not. being the Vice-President of the 
Association seems to have been abandoned, since in their 
brief they concede her right to sign said deed as Vice- 
President. 

The record discloses that from the time Bramhall en¬ 
tered the United States Army in 1918 his active connection 
with the Association ceased, and he had no active connec¬ 
tion with it thereafter. There were only three stockholders, 
including Bramhall, and these three constituted the Board 
of Directors and all of the officers of the Association. The 
corporation had to function notwithstanding Bramhall’s 
absence; which it did continuously thereafter through Bros¬ 
nan and Avery until the appointment of Receivers. In 
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this connection the stipulation of agreed facts shows that 
from and after the time when Bramhall entered the United 
States Army in 1918, and until the appointment of plain¬ 
tiffs as Receivers herein, Avery, with the approval of the 
Board of Directors of said Association (all| meetings of 
which were attended by all members thereof except 
Thomas W. Bramhall), acted in a secretarial capacity for 
the Association and signed as Assistant Secretary, Acting 
Secretary or as Secretary, all deeds, deeds of trust, mort¬ 
gages, minutes of stockholders and directors’ meetings, re¬ 
ports to the Superintendent of Insurance of the District 
of Columbia, and other papers requiring the! signature of 
the Secretary thereof (Rec. 110-111). j 
Notwithstanding the foregoing admitted facets appellants 
nevertheless contend in their brief that since the charter 
of the Association does not expressly create or provide 
for an assistant secretary, Avery could not act as such or 
perform any act in a secretarial capacity; blit it was not 
necessary for the charter to so provide, since the corpora¬ 
tion laws of the District of Columbia in fores at the time 
of the incorporation thereunder of the Association, and 
since, provide: 

“There shall be a president of the company, who 
shall be designated from the trustees; ahd also such 
subordinate officers as may be elected 4** appointed, 
etc.” (Code D. C. Sec. 611; R. S. D. C. SeA 558; Comp. 
Stat. D. C., p. 127, Sec. 42). 


Even though Avery was not secretary de jure of the 
Association, she nevertheless was held out as de facto 
secretary, vested with apparent authority to perform the 


secretarial duties by reason of the course of dealings of 
the Association in permitting her, without objection, to sign 
in such capacity, including the signing by her prior to this 
transaction three fee-simple deeds conveying property held 
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by trustees of the Association for its use and benefit and 
under like powers, etc., as are contained in the deed in trust 
from Brosnan conveying the property herein involved (Rec. 
143). In such case the Association, as well as its Receiv¬ 
ers, who have no superior right to it, is estopped to deny 
her authority in this respect. 

In the case of Scanlon v. Snow, 2 App. D. C. 155, 153, 
this Court says: 

“When in dealing with a corporation we find its 
affairs in the hands of a de facto board of directors, 
with a de facto president and a de facto secretary, we 
are not bound to inquire into the legality of the elec¬ 
tion of such officers, when there are no others claiming 
to have a different and better right; and we are en¬ 
titled to deal with them, when there are no others, 
even though we should know that there were grave ir¬ 
regularities attending their election. Mining Co. v. 
Anglo-Calif or nian Bank , 104 U. S. 192; County v. 
Douglass, 105 U. S. 728.’’ 

In this connection appellants contend that since the char¬ 
ter of the Association provides that the offices of secretary 
and general manager may be held by the same person, no 
one person could hold two offices therein, and, therefore, 
Avery was without authority to sign the said deed in a 
dual official capacity. By doing so the conditions precedent 
contained in the deed in trust to Parker and Armstrong, 
trustees, to a valid execution thereof had not been complied 
with, and by reason thereof the deed from Parker and Arm¬ 
strong, trustees, to Brosnan was irregularly and defectively 
signed and therefore void, because it was signed by only 
one person as an officer of the Association, namely, by Avery 
as vice-president, while the conditions in said deed in trust 
required the signatures of two persons as officers thereof. 
And further, that Avery having signed said deed as acting 
secretary, and not as secretary, or secretary for the time 
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being as required by the deed in trust, it was likewise de¬ 
fectively and irregularly signed, and therefore void. 

We think the mere statement of the aforesaid contentions 

J 

is sufficient answer thereto, since neither the dharter of the 
Association nor any statute in force in the District of Co¬ 
lumbia at the time of the transaction, or sii|ce, prohibits 
one person from holding two offices in the corporation; and 
it is a practice, well known to the public, that corporations, 
in the conduct of their affairs, frequently cljothe a single 
individual with power to act in a dual official capacity on 
their behalf in the signing of deeds and other documents. 

And further, the Court’s attention is agaii} called to the 
fact that it is not contended by appellants that the Brosnan 
transaction was ultra vires, or one that could not be en¬ 
tered into and performed by any act of th^ Association. 
Therefore, in view of the fact that the Association, by and 
with the consent and approval of its shareholders, owning 
and controlling 996 shares out of 1,000 shares of its stock, 
and of a majority of its directors and officer^, all of whom 
were parties to the transaction, agreed to s0ll and convey 
said property to Brosnan, and received and retains the pur¬ 
chase price paid therefor, the signing of said deed by the 
Association through its officers, as evidencing and attesting 
the authority of the trustees to the execution of the deed of 
conveyanance therefor, w^as merely a ministerial act. 
Therefore, even though the signing of said deed by Avery 
in a dual official capacity constituted an irregularity or 
defect, which we deny, such irregularity orj defect would 
not and did not thereby render the deed void. 

The deed was not a corporate one, but a deed of the 
trustees, who were vested with the legal title to the prop¬ 
erty and clothed with power of sale thereof. In such cir¬ 
cumstances the trustees could convey the le^al title to the 
property even in breach of their trust. 
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“It is settled that a trustee vested with the legal 
title can pass the same by a conveyance even when 
made in breach of his trust. Williams v. Jackson, 107 
U. S. 478, 27 L. Ed. 529, 530, 2 Sup. Ct. Rep. 814; 1 
Perry Trusts, Sec. 334. The latter says: ‘The general 
power of a trustee to sell and convey the estate is 
coextensive with his ownership of the legal title; and 
this general power over the legal title is entirely dis¬ 
tinct from the execution of a special power given in 
respect to the sale of an estate’ ” {Chesapeake Beach 
By. Co. v. Washington Potomac <& C. R. Co., 23 App. 
D. C. 587, 599). 

If said deed from the trustees to Brosnan was and is 
voidable because of breach of trust on the part of the 
trustees, or because of defects and irregularities in the 
execution thereof, or because of the purchase of said prop¬ 
erty by Brosnan while president and a director of the 
Association, the transaction could only be assailed and the 
deed set aside at the suit of the other beneficiarv, namelv, 
Bramhall, the only other stockholder of the Association 
who did not assent to the transaction, provided he had not 
confirmed and ratified it by his long acquiescence after 
notice. 


“An act or contract of a corporation otherwise 
within its powers and valid, but defective on account 
of the failure of the corporation to comply with some 
requirement of statute or of law enacted for the sole 
benefit or protection of third parties, is assailable by 
the beneficiaries alone. It may not be attacked by the 
corporation. The Black Bear Mining Company had 
no right to void this mining lease on the ground that it 
had never received the approving vote of its stock¬ 
holders. That right was in the stockholders alone. 
* * (Westerlund v. Black Bear Mining Co ., 

203 Fed., 599.) 
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See also Toledo Railway Co. v. Continental Trust Co 
95 Fed. 497, 528; Elder v. Western Mining Co., 237 Fed. 
966, 971. I 

The bill in this case is filed by the Receivers of the 

i 

Association, but they have and can have no superior or 
better right than the Association itself, which by the 
recitals in the deed of the trustees to Brosnan and the 
execution and delivery thereof, and the receipt and reten¬ 
tion by it of the purchase price paid therefor, would 
amount to a confirmation by the Association of the validity 
of the deed, and the Association would be estopped thereby 
from asserting to the contrary against an innocent pur¬ 
chaser for value and without notice {C reswell |. Lanakan, 
101 U. S. 347). | 

If the deed to Brosnan “was and is void and! of no legal 
effect, and the lawful title was then and is now in the de¬ 
fendants Richard M. Parker and John M. Armstrong, as 
trustees for the use and benefit of the Provident Relief 
Association, a corporation,” as alleged in the fyill (Rec. 5) 
and contended for in the argument of counsel in appellants ’ 
brief, then the appellants have a plain, adequate and com¬ 
plete remedy at law by an action of ejectment, 4nd this suit 
is nothing more or less than an action of ejectfnent in the 
form of a bill in chancery. 

III. | 

The Terminal Commercial and Savings Bank Was an Inno¬ 
cent Purchaser for Value and Without Notice. 

More than eight years before the filing of the bill in this 
case and nearly two years before the commencement of the 
litigation between John Brosnan and his sisters, the title 
to and possession of the property herein involved had, for 
value and without notice of any defects or irregularities in 

the execution of the deed to Brosnan, passed from and out 

I 

| 
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of John Brosnan, Jr., to and vested in the Terminal Com¬ 
mercial and Savings Bank. 

The Terminal Commercial and Savings Bank is not a 
party to this cause, and there is no charge of any kind in 
the bill against it, or any relief prayed against it, either 
with respect to the cancellation of the deed to it from Bros¬ 
nan, recorded October 26, 1920, or the deed from it to 
Johnson and Baden, trustees, recorded January 25, 1924, 
or otherwise. 

In such circumstances, the said Terminal Commercial 
and Savings Bank was, by said deed to it from Brosnan, 
vested with a good title to the property, and entitled to pro¬ 
tection in its possession thereof as a bona fide purchaser 
without notice, even though there were the alleged irregu¬ 
larities and defects in the execution and delivery of the 
deed from the trustees of the Association to Brosnan, 
which there were not. As such bona fide purchaser the said 
Bank could convey a good title to a subsequent purchaser. 


“A purchaser of land, for value, and without notice 
of a prior deed, holds and can convey an indefeasible 
title; and therefore the title, either of one who, without 
notice, purchases from one who purchases with notice, 
or of a purchaser with notice from a purchaser without 
notice, is good. (Cases.)” (Stanley v. Schivalby, 162 
U. S., 255, 276.) 


See also: Atlantic Mortg. etc. Co. v. Hamilton , 40 Fed., 
(2) 583, 585; Mills v. Smith , 8 Wall., 27; Heroin v. Jen¬ 
nings y 4 Nebr. 97, 101; Pomeroy Eq. Juris , 2d Ed. Vol. 2, 
Sec. 754. 

IV. 


Purchasers Who Deraigned Title From the Terminal Com¬ 
mercial and Savings Bank Also Innocent Purchasers. 

In view of the foregoing, it is manifest that all of the 
subsequent purchasers of the property, including the de¬ 
fendant Estes, who deraigned their titles from Brosnan 
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through the said Terminal Commercial and Savings Bank, 
acquired a good and indefeasible title to the property; and 
each of them was entitled, during the period of Ownership, 
to protection in his or her possession thereof, even though 
they had actual knowledge, which they did not have, of 
the alleged defects and irregularities in the execution and 
delivery of the deed from the trustees of the Association 
to Brosnan. 

To charge the subsequent purchasers of tlid property, 
who deraigned their title thereto from Brosnan through 
said Bank, with constructive notice of said alleged defects 
and irregularities in said deed to Brosnan, in the absence 
of knowledge, fraud, or gross or willful negligence on their 
part, would be not only “inconsistent with the purpose of 
of the registry laws, the settled principles of dquitv, and 
with the convenient transaction of business” {Williams v. 
Jackson, 107 U. S., 478, 484), but would result ^n the stag¬ 
nation of property. 

When the deed of April 5, 1920, from Parked and Arm¬ 
strong, trustees, to Brosnan was recorded among the Land 
Records of the District of Columbia on April 16, 1920, it 
became and was effective from and after that <^ate (Code, 
Sec. 499); and such recordation thereof constituted notice or 
the means of notice of the transaction to all persons dealing 
with said property or having any interest therein, includ¬ 
ing the Association, its stockholders, actual or potential, 
its officers and directors, and creditors; but ndne of them 
have ever at any time objected to the execution and de¬ 
livery of said deed to Brosnan or attacked its validity. On 
the contrary they permitted, without protest dr objection 
and without taking any steps looking towards) the cancel¬ 
lation of said deed, the various subsequent innocent pur¬ 
chasers referred to in the bill, for value and witjhout notice, 
to acquire, from time to time, title to the property in re¬ 
liance upon the recitals in said deed, to the effect that the 
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execution thereof by said Parker and Armstrong, trustees, 
had been authorized and directed in writing by the Asso¬ 
ciation, and their authority so to do “being evidenced and 
sufficiently attested by the signature” of its Vice-Presi¬ 
dent, under its corporate seal affixed thereto attested by its 
Acting Secretary. 

To hold the various other subsequent purchasers of the 
property, who respectively derainged title thereto from 
Brosnan through the said Terminal Commercial and Sav¬ 
ings Bank, bound with constructive notice of the alleged 
irregularities and defects in the deed to Brosnan, after 
he had divested himself with title thereto and posses¬ 
sion thereof, and as to the allegations contained in the 
various equity suits filed long after the title to and 
possession of the property had passed from and out of 
Brosnan and had vested in said bank, in none of which 
suits is this property mentioned, and by reason of such 
notice declare and cancel as void the deed from the Asso¬ 
ciation’s trustees to Brosnan, as well as the deeds to the 
said various other subsequent purchasers for value, in¬ 
cluding the deed to Estes in March 1927, while the Associ¬ 
ation retains the benefits of the transaction, would not only 
“plainly be inequitable”, but “a perversion of the plain¬ 
est principles of reason and justice, etc.” (Cresivell v. 
Lanalian, supra.) 

The doctrine of constructive notice, we submit, has no 
application to the facts in this case. The application 
thereof “is generally the result of bad faith, fraud or gross 
negligence, on the part of the party charged with notice. 
The doctrine is resorted to from necessity, and with reluc¬ 
tance, and for the purpose of finding a ground of prefer¬ 
ence between equities otherwise equal.” (46 Corpus Juris 
545; Curnen v. Neiu York, 79 N. Y., 511.) 

As between equities, on the side of the Association, it 
retains the purchase price paid for the property; and long 
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years after it had passed into the possession c^f an innocent 
purchaser for value and without notice, actual or construc¬ 
tive, and without offering to return the benefits of the 
transaction, its representatives seek to repudiate it, and 
to have cancelled the said deed to Brosnan and the deeds 
to the various subsequent innocent purchasers who de- 
raigned their title from him. 

The Association cannot repudiate the transaction and 
retain the benefits thereof. And the appellants as its Re¬ 
ceivers, appointed as such over six years afljer the sale of 
the property to Brosnan and nearly six years after it had 
passed out of his possession to the Terminal Commercial 
and Savings Bank, can be in no better positioin, since 14 they 
like assignees in bankruptcy, have no rights, legal or equi¬ 
table, but those of the insolvent party whotn they repre¬ 
sent. ” (Gibson v. Warden, 14 Wall., 244, 24^.) 

See also: Creswell v. Lanahan, supra; Pneumatic Gas 
Co. v. Berry, 113 U. S., 322; Roxana Petroleum Co. v. Cov¬ 
ington, 269 Pac. 1100; Black v. Manhattan j Trust Co., 213 
Fed., 693; 53 Corpus Juris, Sec. 542, p. 329. ! 

i 

If the trustees’ assertion in said deed that they had been 
“directed in writing by the Provident Relief Association 
to execute this conveyance, etc.” was false, and by reason 
thereof the Association was damaged, then, ye respectfully 
submit, its remedy therefor is not against Brosnan and the 
various innocent subsequent purchasers of the property for 
cancellation of their deeds, but against its! trustees, who 
were chosen and selected by it, for breach of trust and abuse 
of the power which it vested in them. 

And further, if written direction to the trustees was re¬ 
quired to be pursuant to action of the board of directors of 
the Association and contained in a separate paper from 
the deed itself, which it was not, such written direction 
would be contained in the private records of the Associa- 
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tion to which a purchaser would have no access and would 
not be required to inspect. 

‘‘The records of the railroad corporation and of its 
board of directors, which would naturally show whether 
such a petition had or had not been filed, were private 
records, which a purchaser of the bonds was not obliged 
to inspect, as he would have been if the fact had been 
required by law to be entered upon a public record.’’ 
(Louisville Railway Co. v. Louisville Trust Co., 174 
IT. S., 552, 575.) 

“However, a party dealing with an agent of a cor¬ 
poration has usually no means of ascertaining whether 
formalities prescribed in the management of the inter¬ 
nal affairs 1 of the company have been complied with, 
and matters of this kind are peculiarly within the 
knowledge of the company’s agents. It has therefore 
been held that, if a person deals with an agent of a 
corporation within the scope of his apparent authority, 
and without notice of the nonperformance of any for¬ 
mality prescribed by the charter or by-laws as a condi¬ 
tion precedent to the agent’s authority to act, he will 
be entitled to assume that the formality has been com¬ 
plied with, and the corporation will be estopped from 
showing that the agent had no authority to bind it, 
by reason of a failure to comply with the prescribed 
condition.” (Morawetz on Private Corporations, Sec. 
610.) 

See also: Ryan v. Reed, 165 N. E. (Mass.), 396; in re 
Federal Coal Co., 31 Fed. (2), 375. 

And further, the Association by its long acquiescence in 
the transaction and by permitting without objection the 
transfer of the property to the various innocent subsequent 
purchasers thereof for value and without notice, and also 
by its retention of the benefits of the transaction, as well 
as the appellants who represent it, is estopped to deny the 
alleged irregularities and defects in the execution of the 
deed to Brosnan by the Association’s trustees, and the bona 
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tides of the transaction. (Merchants’ Bank v.j State Bank, 
10 Wall, 604; Lowenstein £ Sons, 300 Fed., 853; Hammond 
vs. Hopkins, Supra; Crook vs. International Trust Co., 
32 App. D. C., 490, 510; Louisville Bailivay C\o. vs. Louis¬ 
ville Trust Co., Supra.) 

And further in this connection, the court’s attention is 
called to the contention made in appellants’ brief that the 
knowledge acquired, or that should have been acquired, 
by the title companies, who were the agents o£ the various 
subsequent purchasers of the property, by an examination 
of the allegations as to Brosnan’s conduct and management 
of the affairs of the Association, etc., contained in the afore¬ 
said various equity suits, filed in the Supreme' Court of the 
District of Columbia in connection with the litigation be¬ 
tween Brosnan and his sisters, created a lis pendens against 
the property, because said equity suits were public records; 
notwithstanding the property is not mentioned in any of 
them, nor are any of the various subsequent purchasers par¬ 
ties thereto. In the absence of which, we submit, the said 
equity suits did not create a lis pendens against it; nor 
were the said allegations such as to put an examiner of 
the title to the property on notice, or to ina^e him guilty 
of negligence for failure to report and adopt such allega¬ 
tions as constituting a lis pendens. 

In the case of Eggleston v. Waylcmd, 56 App. D. C., 77-78, 
this Court, amongst other things, says: 

“It is contended that the equity suit operated as a 
lis pendens, and was constructive notice to the plaintiff 
of the issues involved therein. We are not impressed 
by this contention. The deed of trust was not involved 
in the equity suit, and neither the trustee nor the party 
secured were parties to that suit. The legal title to 
the property was in the trustee, and could not be af¬ 
fected by the equity suit, so long as it w^s not made a 
party thereto. Plaintiff derives title frpm the trustee 
and not from any party litigant in the equity suit.” 
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See also: Pomeroy’s Eq. Juris., Sec. 637. 

With the exception of the defendant Estes and possibly 
the defendant Commercial National Bank, the record does 
not disclose that any of the title companies were employed 
by any of the other subsequent purchasers to examine the 
title to the property. An examination of the record will 
disclose the following: 

That the witness Kane, called by plaintiffs (Rec. 123), 
in answer to the question, “Was there any request made 
of his company for an examination of the title to the prop¬ 
erty”, testified that the Real Estate and Columbia Title 
Insurance Companies, by whom he was employed, had two 
orders for examination of the title, the first was November 
29, 1924, by McKeever & Goss, and the other on January 
7, 1925, by A. B. Porter. This testimony was, however, 
stricken from the record because the persons ordering the 
title were not parties to the cause, and the orders for such 
examinations were long after the Association had divested 
itself of the title to the property; although, in this connec¬ 
tion plaintiffs’ counsel proffered proof to show that G. 
Pearl Valentine, who signed the sixty thousand dollar note, 
which she did not, was a straw woman for Porter and Pick- 
ford and that Porter and Pickford ordered the title. 

That certificate of title No. 31,682, issued by the Lawyers 
Title Insurance Company of the District of Columbia, dated 
October 26,1920, signed by Charles Stetson, Vice-President, 
and attested by R. J. Vierbuchen, assistant secretary, con¬ 
tains the record of various transfers of the property therein 
set forth, and shows the title thereto in the Terminal Com¬ 
mercial and Savings Bank, subject to two deeds of trust; 
but without any statement showing by whom or for whose 
benefit it was ordered. (R. 126.) Plaintiffs’ counsel fur¬ 
ther offered to prove that there was a continuation of the 
title to the property, issued under date of January 26,1924, 
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by the Realty Appraisement & Title Company, by M. J. 
Wright, President, in consideration of the payjment by the 
Commercial National Bank, in which it recites! that “from 
the 26th day of October, 1920, (the date of the certificate 
of title first next above mentioned) exclusive,! to the 26th 
day of January, 1924, exclusive, there had beqn no change 
in the records of the District of Columbia in anywise affect¬ 
ing the title of the Terminal Commercial cjmd Savings 
Bank” except one certain item shown on the annexed 
schedule thereto, which was a deed from tjie Terminal 
Commercial and Savings Bank to the defendants, Donald¬ 
son and Baden, as joint tenants. This offered testimony 
was excluded by the court (Rec. 127-8). i 

There was also read into the record excerpts from the 
testimony of Mr. Stetson, given in the case of Quinn and 
Button, Receivers, vs. National Mortgage and Investment 
Company, et al., 61 App. D. C., 44, hereinbefor^ referred to, 
involving his examination, for purposes of a loan, of the 
title to the property referred to in that case, and not the 
property involved in this case as might and probably would 
be inferred from the statements contained in appellants’ 
brief (pages 7-8 and 32) as to what Mr. Stetsbn testified to 
in the suit of Quinn, et al., Receivers, vs. National Mortgage 
and Investment Company, et al., filed more than eight years 
after Parker and Armstrong, trustees, had divested them¬ 
selves of the title to and possession of the property herein 
involved. But there is nothing in the record herein show¬ 
ing that, after the title to the property had passed out of 
Parker and Armstrong, trustees, to Brosnan, either Mr. 
Stetson or his Title Company was employed by any of the 
various subsequent purchasers thereof to mjike an exam¬ 
ination of the title thereto, except the defendant Estes to 
whom was issued a certificate of title by the District Law¬ 
yers Title Company of Washington over th^ signature of 

I 
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W. M. Hallam, vice-president and title officer, dated April 
1, 1927. (Rec. 144.) 

In view of the foregoing, we respectfully submit that the 
contention of appellants in this respect is not well founded, 
and therefore, the cases cited in support of their contention 
have no application, involving, as they do, different facts, 
and as to several of them actual knowledge by the pur¬ 
chaser or purchasers of fraud and of prior and superior 
equities. 

V. 

Recitals In Deed to Brosnan Show Prerequisites to Valid 
Execution Thereof Complied With. 

It is further contended by appellants that the deed in 
trust vesting title in the trustees, required as a condition 
precedent to the valid execution of the deed of conveyance 
by them to Brosnan, 'written direction from the Association 
to the trustees in a separate paper from the deed and pur¬ 
suant to formal action by its board of directors; and that, 
since the minutes of the directors’ meetings do not show 
any action by them in this respect, therefore no written 
direction was given to the trustees to execute said deed; 
and by reason thereof one of the conditions precedent was 
not complied with. 

The deed in trust does not require that the written direc¬ 
tion to the trustees should be contained in a separate docu¬ 
ment outside of the deed, and should be given pursuant to 
action of the board of directors of the Association called 
for that purpose, or otherwise. An examination of the 
deed in trust will disclose that the requirement in this re¬ 
spect is that such written direction “to be evidenced and 
sufficiently attested by the signature of the President or 
Vice-President and the Secretary for the time being of said 
Association and its corporate seal being affixed to any such 
deed, etc.”; and that it contains no provision requiring 
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such direction to be made or given pursuant to action of 
the board of directors of the Association. 

We respectfully submit, that the deed on its face shows 
that written direction for the execution thereof was given, 
as asserted therein by the trustees who held legal title to 
the property and power to make sale thereof,! and as evi¬ 
denced and attested by the Association’s Vi^e-President 
under its corporate seal attested by its Acting Secretary. 
And in addition to the foregoing, Richard M. Parker, one 
of the trustees who executed said deed, states in his answer 

i 

to the bill that “he undertook to act, and did a<ht, in accord¬ 
ance with the provisions of the deed in trust of February 
16, A. D., 1920.” (Rec. 87.) 

The deed on its face further shows every prerequisite to 
a valid execution thereof had been complied with, and the 
Association, its trustees, Avery, its vice-president and act¬ 
ing secretary, and Brosnan knew they were true; and by 
reason of the recitals showing such compliance, there was 
no reason on the part of the various bona fide subsequent 
purchasers who deraigned their title from Brofenan through 
the said Bank, to go behind such recitals to ascertain 
whether or not thev were true. 

“Where a party deals with a corporation in good 
faith—the transaction is not ultra vire $—and he is 
unaware of any defect of authority or bther irregu¬ 
larity on the part of those acting for the corporation, 
and there is nothing to excite suspicion of such defect 
or irregularity, the corporation is bound by the con¬ 
tract, although such defect or irregularity in fact ex¬ 
ists. If the contract can be valid under any circum¬ 
stances, an innocent party in such a ease has a right 
to presume their existence, and the corporation is 
estopped to deny them.” ( Merchants 7 Bank v. State 
Bank, 10 Wall. 604, 644.) 

I 

“But there is another consideration, ifi reference to 
a sale where all the requirements in the deed have not 
been complied with by the trustee in nuking the sale. 
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In this case there were innocent purchasers, and where 
there are such and the deed executed by the trustee 
recites a compliance with all such requirements, they 
are not bound to go behind the deed to ascertain 
whether or not the recitals are true. * * * In such case 
the remote purchasers to be affected must be charge¬ 
able with notice. In such cases the person executing 
the trust deed selects his trustee, and usually conveys 
to a person in whom he reposes confidence, both as to 
his integrity and business capacity, and having re¬ 
posed the confidence and conferred the power on him 
to act, if it is abused he must be held responsible for 
the improper selection. Even where he authorizes the 
assignee to execute the power he must be equally re¬ 
sponsible, as he confers the power, and if improvi- 
dently done the innocent must not suffer for his want 
of prudence, unless they can be charged with notice 
of the abuse of the power. It would be highly inequit¬ 
able and unjust to hold otherwise and would lead to 
ruinous sacrifice of the trust property, as none but the 
speculator would purchase, and he at low rates, if the 
remote purchasers at every step in the chain were 
compelled to preserve the evidence of the regularity 
of the trustee’s sale.” (Wilson v. South Park Com¬ 
missioners, 70 Ill. 50.) 

See also: Town of Coloma v. Eaves, 92 U. S., 484; Louis¬ 
ville Railway Company v. Louisville Trust Company, 
supra; Quinlan v. Green County, 205 U. S. 411; Andes v. 
Ely, 158 U. S., 312; Provident Life Insurance Co, v. Monroe 
County, 170 U. S., 593; Board of Drainage Commissioners 
v. Lafayette South ' Side Bank, 27 Fed. (2) 293; Field v. 
Schiefflin, 7 Johns Chan., 50. 

VI. 

The Bill Was Properly Dismissed Because of Laches. 

If for no other reason, there was no error committed by 
the court in dismissing the bill because of laches on the part 
of the plaintiffs. 
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Not until nearly nine years after the title to and posses¬ 
sion of the real estate involved in this ease had, for the 
consideration of $50,188.50, passed from and out of Richard 
M. Parker and John N. Armstrong, trustees fo^ the Provi¬ 
dent Relief Association, to John Brosnan, Jr., by deed 
dated April 5, 1920, executed by said trustees and signed 
by the Association by its vice-president, attested by its 
assistant secretary, with its corporate seal affixed thereto, 
was the bill in this case filed. When for the first and only 
time the validity of the deed was attacked by t}ie receivers 
of the Association because of the alleged irregularities and 
defects in the signing thereof by the defendarit Avery as 
acting secretary of the Association in evidencing the writ¬ 
ten direction of the Association to the trustees for their 
execution of said deed; notwithstanding the Association 
and those beneficially interested therein as stockholders had 
theretofore, by their silence and failure to object or pro¬ 
test, acquiesced in the transaction. 

We respectfully submit, therefore, that the; long delay 
in filing the bill in this case, after the property 1 has passed 
from and out of the Association’s trustees |o so many 
innocent purchasers thereof for value, presents a case so 
strong for sustaining the defense of laches that, aside from 
other grounds, the court below could have dismissed the 
bill on that ground alone, even if such subsequent pur¬ 
chasers had notice, actual or constructive, of the transac¬ 
tion, which they did not have. 

In the case of Twin-Lick Oil Co. v. Marbury, 91 U. S. 
587, 591, 592, which involved a delay of four ye^rs in bring¬ 
ing suit, the court, amongst other things, says j 

“The doctrine is well settled, that the optfion to avoid 
such a sale must be exercised within a reasonable time. 
This has never been held to be any determined number 
of days or years as applied to every cgse, like the 


statute of limitations, but must be decided in each case 
upon all the elements of it which affect that question. 

* m * * *• * * 


“In fixing this period in any particular case, we are 
but little aided by the analogies of the statutes of 
limitation; while, though not falling exactly within the 
rule as to time for rescinding, or offering to rescind, 
a contract by one of the parties to it for actual fraud, 
the analogies are so strong as to give to this latter 
great force in the consideration of the case * * V’’ 

“No rule of law is better settled than that a court of 
equity will not aid a party whose application is desti¬ 
tute of conscience, good faith and reasonable diligence, 
but will discourage stale demands, for the peace of 
society, by refusing to interfere where there have been 
gross laches in prosecuting rights, or where long ac¬ 
quiescence in the assertion of adverse rights has oc¬ 
curred. * * * Each case must necessarily be gov¬ 

erned by its own circumstances, since, though the lapse 

of a few years mav be sufficient to defeat the action in 
» * 

one case, a longer period may be held requisite in an¬ 
other, dependent upon the situation of the parties, the 
extent of their knowledge or means of information, 
great changes in values, the want of probable grounds 
for the imputation of intentional fraud, the destruc¬ 
tion of specific testimony, the absence of any reason¬ 
able impediment or hindrance to the assertion of the 
alleged rights, and the like.” (Cases.) (Hammond v. 
Hopkins, supra.) 

See also: Galliher v. Cadivell, 145 U. S. 368; Quirk v. 
Liebert, supta; Kessler & Co. v. Ensley Co., 141 Fed. 168; 
Lowenstein v. British-American Mfg. Co., supra; Barr v. 
Pittsburgh Plate-Glass Co., supra; Marks v. Merrill Paper 
Co., 203 Fed. 19. 

There was no concealment since the Association, and 
stockholders thereof owning 996 shares out of 1000 shares 


49 


of the stock thereof and a majority of the boaifd of direc¬ 
tors, all of whom were parties to the transaction^ had actual 
knowledge of the transaction at the time of its consuinma- 

i 

tion and since. And the only other stockholder! and direc¬ 
tor, Thomas W. Bramhall, had constructive notice from 
and after the date of the recordation of the deed to Brosnan 
on April 16, 1920, and probably actual notice thereof from 
Mr. Gardiner before the tiling of this suit; and none of 
them have ever at any time objected to or protected against 
the transaction but have acquiesced therein. And the ap¬ 
pellants herein, while claiming to have had no knowledge 
of the transaction prior to their appointment on June 18, 
1926, as Receivers of the Association, nevertheless, we sub¬ 
mit, they are bound by the knowledge of the Association 
which they represent and possess no greater jor superior 
rights by virtue of their appointment than were possessed 
by the Association, even if they had the right to institute 
this suit, which we deny. 

In this connection the Court’s attention is Called to the 
fact that in their bill (Rec. 9) the plaintiffs allege that 
they were advised by their counsel that the matter of the 
irregularities of the officers of the Associatioh, so far as 
they had to do with a deed of trust w’hich had been placed 
upon other property of the Association, had been brought 
to the attention of the Chief Justice of the Supreme Court 
of the District of Columbia and application made for au¬ 
thority to set aside said transactions, but the Chief Justice 
refused and declined to authorize any action to be taken 
by the Receivers, “ stating that the validity of said trans¬ 
actions should be determined by the stockholders of the 
corporation, and not by the officers of the Coiiirt, and that 
action thereon should be delayed until after the settlement 
of the litigation and the return of the corporation to the 
stockholders.” 

4 h 
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VII. 

Conclusion. 

In view of the foregoing, we respectfully submit in con¬ 
clusion, that the court below committed no error in the 
findings of fact in this case, which, except as to a few of 
them, are based upon a stipulation that certain facts should 
be considered as a part of the record herein, without formal 
proof thereof; and those findings of fact not based upon 
said stipulation are fully sustained by the record. Likewise 
no error was committed in the court’s conclusions of law, 
which are based upon the findings of fact. 

Therefore, and in view of the foregoing, we respectfully 
submit that the decree dismissing the bill should be by this 
Court affirmed. 

Benjamin S. Minor, 
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Arthur P. Drury, 
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Paul A. Cromelin, 
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Attorneys for Appellee, L. Whiting Estes. 
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